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“We hide our faces and protect our hearts from 
the wrongs we have truly embraced, and there is no 
time to fear the horrors which others have imagined 
for us.” 


— Elizabeth Diane Downs 


Preface 


I can’t say that I gave much thought to 
Elizabeth Diane Downs when I first read about the 
shootings in the paper. As a man with a law 
enforcement background, I believed in the system 
all my life and when news of this horrendous 
crime broke I hoped police would find the 
murderer. And I was shocked when Elizabeth Diane 
Downs was indicted for murder, attempted murder 
and assault. After she was convicted and sent to 
prison, I was satisfied that justice was done and 
a criminal was in prison. Nowit is five years later. 
I love Diane, but that is not why I believe she is 
innocent. I believe she is innocent because of 
overwhelming physical evidence that she could not 
have been the person to shoot her children, and 
because police destroyed evidence, failed to collect 
evidence and took shortcuts to their goal of 
convicting Diane of murder. 

In the summer of 1988, I saw Diane on the 
“Oprah Winfrey Show,” and I wrote to her to tell 
her that there were people who believed in her. I 
had heard a lot of positive comments from people 
on the street and I didn’t knowif she was guilty or 
not. She said she wasn’t. 

There was so much controversy surrounding her 
it made me curious enough so that I went to the 
library and pulled old newspaper clips about the 
case. The clippings gave me the impression that 
Diane had not been given the benefit of an 
unbiased investigation in her case. 

Several weeks after I wrote to her, she 
responded and from that point on we continued to 
correspond. I had heard that Diane doesn’t cry or 
express any emotion concerning her children. That 
is just not true. Diane is a deep and feeling person 
who seems to need to protect her softer side from 
strangers. When we first started talking on the 
phone, she seemed never to be sad about anything, 
even though I knew from working in corrections 
that prison was not a happy place to live. In time, 


she began to open up and I heard pain in her voice 
as we talked about prison life. As the weeks 
passed, she became more and more trusting of me. 

W hat I found was a woman unlike that portrayed 
in the press. Diane loves her children deeply; she 
cries when the subject of their physical and 
emotional pain comes up. Still, there are a number 
of people who say Diane is and was a bad mother. 
I wanted to know why, so when Diane offered to let 
me read her trial transcripts and police reports I 
took her up on it. 

I was surprised to find that the only people who 
said bad things about Diane were those who had 
something to gain from those negative statements. 
Those negative statements were not supported by 
facts or dates, but by opinions. I found not one 
report that stated the children had ever been 
abused by Diane. No one testified that Diane had 
ever beaten her children or neglected them. I found 
a woman who had no criminal record of any kind, 
who had never inflicted any harm on her children, 
and who the state all of a sudden says tried to 
murder them all. It just didn’t make sense, so I 
looked for something physical that could be used 
for evidence. 

Police use very basic procedures in gathering 
evidence. One of them is to completely document 
a crime scene, including taking photos of all 
evidence seized and taking fingerprints as well. In 
this case, a weapon was used. In training, they 
taught us to be very specific about evidence 
gathering. Fingerprints, photos and report—writing 
were all accorded the highest priority. 

In this case, a detective with 20 years of 
experience overlooked the most basic of those 
procedures. That is not plausible to me, that a 
detective with that much experience would “forget” 
to take fingerprints or photos. 

If you accept the fact that the fingerprints and 
photos were botched, which they were because none 
were taken, then you have to ask why. If it was not 
the result of one mistake added to another, then it 


could only mean it was intentional. If it was 
intentional, then why? 

These are things that jumped out at me when I 
was reading the material about Diane’s case. It 
appears to me that the detective either did not 
know the most basic of police procedures, or Diane 
was set up. 

I read the transcript of police officers saying 
they had destroyed evidence. I read Christie’s 
psychological reports. That little girl tried for 
months to tell them that her mother did not harm 
her, but that wasn’t what they wanted to hear. 

Lane County failed us all when they failed to 
give due process to Diane during the investigation. 
It was their responsibility to conduct a proper and 
complete investigation. Lane County only 
considered evidence that they could use to get 
Diane convicted. Information that was obtained by 
them and which could have been used to prove 
Diane’s innocence was not considered. Instead it 
was intentionally destroyed. As a result, those 
things never made it into the courtroom The jury 
was not able to decide the case based on all the 
evidence because all the evidence was not 
presented to them 

Diane Downs’ trial hid more information than 
it revealed and police and prosecutors engaged in 
a conspiracy of silence to keep secret anything that 
pointed to someone else as the perpetrator of this 
horrid crime. These are the best kept secrets. 

I love Diane, but that is not why I believe she is 
innocent. I believe she is innocent and that, among 
other things, is why I love her. 


—Robert 


Introduction 


The headlines on Friday, May 20, 1983, were set 
in that oversized bold type reserved for startling 
news stories that take over the front page of a 
newspaper like Lane County, Oregon’s Eugene 


Register-G uard. 


"GUNMAN SHOOTS MOTHER, CHILDREN”, 
screamed the banner headline, while a subhead 
read, "GIRL, 7, DIES; BROTHER, SISTER LISTED 
AS ’CRITICAL’ AFTER ’STRANGER’ FLAGS DOWN 
CAR, SPRAYS BULLETS.” 


The lengthy article said the family had been 
driving along Old Mohawk Road in rural 
Springfield, just outside Eugene late Thursday 
night when they were "flagged down by a stranger.” 
The mother got out to talk to the stranger, 
continued the article, and he demanded her car. 
Instead of complying, the driver pretended to 
throw her keys in the brush beside the road. And 
when she did, said the article, "the man walked to 
the car, pointed a small caliber pistol at the 
children and opened fire.” 

The suspect, described as "a white man wearing 
levis and a denim jacket over a dirty t-shirt, with 
shaggy brown hair and a stubble beard,” then 
walked back towards the driver and shot her in the 
arm, before running from the scene.Cheryl Lynn 
Downs, seven years old, was dead on arrival at 
M cKenzie-W illamette Hospital in Springfield; her 
sister, Christie Ann, eight, and brother Stephen 
Daniel, three, were both in critical condition, 
suffering gunshot wounds to the chest. The 
childrens’ mother, Elizabeth Diane Downs, was 
wounded in the arm; doctors said her condition 
was Stable. 

Elizabeth Diane Downs at twenty-seven was a 
young, pretty woman, recently divorced after an 
eight-year marriage to Stephen Duane Downs that 
often erupted in hand-to-hand combat. She had 


moved with her three children to Springfield, 
Oregon, just seven weeks earlier from Chandler, 
Arizona, where she had worked as a mail carrier. 
The move to Oregon was a new beginning for Diane 
and her children. The citizenry of Oregon was 
shaken by news that a young mother and her three 
children had been shot by a stranger. It was a 
seemingly senseless crime. But they were more 
shocked when a year-long investigation by 
combined forces of the Oregon State Police, Lane 
County Sheriff's office and Springfield Police led 
to the arrest of Elizabeth Diane Downs on charges 
of murder, attempted murder and assault. 

When Lane County Prosecutor Frederick Hugi 
made his opening statement in the murder trial 
of Elizabeth Diane Downs, he did not say these 
exact words, but he might have, for they summarize 
what Hugi said was proven in the six week trial: 

On the night of Thursday, May 19th, 1983, 
Elizabeth Diane Downs took her three young 
children for a ride in the country, keeping them 
out late enough to fall asleep on the drive home. 
Sometime between 10:00 and 10:30 p.m, ona 
deserted stretch of Old Mohawk Road, Diane 
Downs stopped her brand-new red Nissan Pulsar 
sports car. She glanced back into the car and 
assured herself that the children were all asleep. 
She got out, went to the trunk, and returned to the 
driver’s seat of the car, crawled inside and 
point-blank shot her sleeping children with a .22 
Ruger semi-automatic pistol, killing one and 
seriously wounding the other two. She then calmly 
sat in the driver’s seat of the car, laid a fresh 
towel in her lap and proceeded to shoot herself in 
the left arm, a “fleshwound.” She quickly brought 
her arm down to her lap and folded the towel 
slingstyle over her fresh wound. 

Cheryl Lynn Downs, seven, was shot to death, 
struck by the first bullet as she tried to move out 
of the line of fire. Bloodspatter evidence proves 
that Cheryl opened the door and climbed out of the 
car in a futile attempt to escape from her mother 
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and was shot a second time as she lay on the road 
outside the car. Christie Ann Downs, eight, was 
shot in the chest and through the left hand, a 
defensive wound received as she raised her hand 
against her mother’s gun. Stephen Daniel Danny” 
Downs, three, was shot in the back as he lay on the 
car seat. Tests conducted by police experts proved 
that all of the children were shot froma range of 
contact to nine inches. 

After shooting her children, Diane Downs 
carefully disposed of the gun, probably by burying 
it, doing such a thorough job that the murder 
weapon was never found. She then drove to the 
hospital at speeds as slow as five miles an hour, 
killing time, so time could kill her children. 

Testimony from her ex-husband, Stephen Duane 
Downs, and from her ex-boyfriend, Robert Bert” 
Bertaluccini, showed that Diane Downs left Arizona 
with a .22 semi-automatic handgun, and ballistics 
evidence proved that .22 bullets found in a rifle 
seized from her apartment bore ejector marks 
matching those on casings found at the scene. 

Testimony from Christie, who survived the 
shootings, pinpointed her mother as the person 
who shot her. She watched as her mother shot her 
sister to death and then watched her mother shoot 
her. She was sure of it, she didn’t see anyone else 
at the scene. Testimony from Bertaluccini — as 
well as Diane’s letters, cards, poetry and other 
writing showed that the state’s theory is sound — 
Diane Downs shot her three children because she 
was so in love with Bertaluccini that she couldn’t 
live without him He did not like children, had 
made that clear to her, and she viewed them as an 
unsurpassable obstacle in their relationship. 

The prosecution produced many witnesses, 
doctors, nurses and police at the hospital who 
testified that Diane Downs was unconcerned, not 
crying, not emotional, but laughing, joking, 
“light-hearted” and making “inappropriate 
remarks,” following the shootings. After 30 hours 
of deliberations, Diane was found guilty on all 
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counts and sentenced to life in prison. She was 
lucky that Oregon had outlawed the death penalty. 


* * * 


M ove to Oregon 


My decision to move from Chandler, Arizona, 
to Springfield, Oregon, in March, 1983, wasn’t a 
hasty one. I had requested a transfer from the 
Chandler Post Office a year earlier and waited 
patiently. When the transfer to Oregon finally 
came through, the timing couldn’t have been 
better. 

Two years earlier I had divorced my husband, 
Steve Downs. A teen-age marriage that began as a 
way out from under my father’s strict Baptist hand 
became increasingly violent, but after eight years 
the marriage was finally over. For the first time in 
my life I didn’t have a man telling me what to do. 
I was on my own, responsible for myself and my 
three children, Christie, Cheryl and Danny, and 
answerable to no one. That didn’t mean I wouldn't 
have anything to do with men, it just meant that 
Prd call the shots. 

After my divorce, I had affairs with half a dozen 
married men, most of them co-workers at the 
Chandler Post Office. Through these affairs, I 
learned to view sex as just a physical act and not 
an extension of any emotional condition, and I 
began to separate the two in my life. Sex meant sex 
with men, and love meant love for my children: And 
in my relationships with men, I never looked for 
love or emotional stability, just took what I wanted 
sexually. 

All along I’d been under the impression that sex 
and love were the same thing. Steve always told me, 
“You know I love you, I screw you, don’t 1?” After 
my divorce, I found I could have sex and feel good 
about it without having to be in love. It was the 
first time in my life that I ever really enjoyed sex 
without having to worry. Since June, 1982, I had 
been involved in an on-again, off-again affair with 
one of the mail carriers. I’d been friends with 
Robert “Bert” Bertaluccini since he’d transferred 
to C handler eight months earlier. I had shown him 
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the ropes at the Post Office after he transferred 
there, and over the months we became close 
friends. 

Bert was a tall, handsome, bearded man whose 
greatest pleasures were Jack Daniels Whiskey, 
smoking marijuana, and sex, all of which I 
provided him in whatever amounts he wished, 
especially sex. He was very attentive to me, unlike 
Steve, who was concerned only for himself. 

I loved Bert as I had never loved Steve. Bert was 
easy to be with most of the time, but I quickly 
recognized that he was weak and had a fragile ego. 
I massaged that ego every day with open displays 
of my caring —I wrote prosy love letters, sent 
cards and notes, bought gifts and sent them with 
poems, and told him every day how much I loved 
him. It was what he wanted and needed to hear the 
most, and it was easy, because I was used to giving 
men exactly what they wanted — when it was what 
I wanted as well. 

With Bert it was no different. I gave him 
everything he wanted because I liked to see him 
happy and smiling. I soon learned that the way to 
keep Bert happy was to keep his whiskey bottle 
full, buy him presents, and never let him forget 
that he was the only man in the world. 

It started one day when Bert had listened to me 
complain about being “lonely” for the last time. It 
was one of the ways in which I flirted with men, 
and convinced them that I was alone and in need 
of them, that they were important. It was one more 
part of the game. 

"Quit your bitching and have an affair,” Bert 
told me. I took his advice and seduced another 
co-worker, then told Bert about it. He became 
furious, and told me he’d been trying to say that 
I should have an affair with him 

After work that day, Bert showed up at my house 
and we made love for the first time. It was very 
one-sided, and when Bert was finished and had 
started dressing, he stood over me as I was lying 
on the bed, and in the first display of his massive 
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ego, seriously intoned: "Diane, I just want you to 
know I can’t do this for you every Tuesday.” 

"That’s OK, Bert, it really is.” 

Bert thought he had the best of both worlds, but 
like most married men who have affairs, he was 
soon forced into a choice between the stability of 
his marriage or the excitement of his affair with 
me. 
As Thanksgiving approached, Bert walked out on 
his wife. He told me he was going to leave her, and 
for me to get an apartment for the two of us. I 
found an apartment, paid the rent and deposits 
and we signed the lease together. But the 
W ednesday before Thanksgiving, Bert called to say 
he had changed his mind and was going back to 
Charlene. 

And so it went, over and over. As this scenario 
repeatedly played itself out, I would see the 
situation become more relaxing, only to be hit with 
another upheaval when Bert would change his mind 
and say that he just couldn’t do it. Bert would tell 
me that it was all over between them and I’d nod 
my head in acceptance, and the next day he’d be 
kissing me passionately, pulling me down on the 
bed or the floor and telling me how much he still 
wanted me, that it was more than the sex, it was 
just being with me. 

On the downside of one of these emotional 
roller-eoaster rides, I was notified of my transfer 
and it took only moments to decide to go, thinking 
it would put an end to the up and down motion of 
my life. I had been Bert’s yo-yo for nine months 
and this was a way to cut the string. And if that 
wasn’t reason enough, the move would also solve 
my problem with Steve, who despite the divorce, 
called or came to my house every day in a 
never-ending attempt to convince me to return to 
him, Steve’s jealousy over Bert was unpredictable 
and on several occasions he threatened Bert and 
tried to frighten him away. Steve just couldn’t 
accept the fact that after eight years of marriage, 
I wanted nothing more to do with him, that I 
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wanted to be with Bert. "I just couldn’t bat against 
the guy,” Steve later said. 

The truth of the matter is that I didn’t give a 
damn about anyone except Christie, Cheryl, Danny, 
and myself. It had been a struggle for us right 
after my divorce from Steve. I worked as a 
part-time substitute for the Post Office and Steve 
refused to pay any child support. But we got 
through it alright and now money was more than 
adequate even without the child support, and it 
was time to start over in a new state, with a new 
job. The kids were looking forward to the move and 
my parents were relieved that I was coming to 
Oregon as well. My father thought that it was the 
best thing for all of us. 

That’s why the horrible thing that happened on 
May 19, 1983, came as such a shock to me. I had 
left the daily fears of potential assaults and 
constantly having to reassure an insecure lover in 
Arizona. The life we were embraced by in Oregon 
was totally free of any threat of violence. We had 
received a new lease on life. It is a natural 
phenomenon that when a person who lives with 
daily oppression is finally released, they perceive 
the lack of oppression as being euphoric. They 
perceive everyone around them as being beyond 
reproach because they are not threatening in any 
way. And, in my case, I had survived some beatings 
that I didn’t think anyone could survive. I had 
been choked, bruised, thrown down on the ground 
or against furniture, punched, bloodied and yet I 
had survived. I reached a place in my life that I 
began to feel I was beyond the reach of death. 

That feeling of being indestructible, combined 
with the euphoric, false feeling of universal 
well-being was a bad combination. I’ve never been 
one to project my fear or contempt of Steve onto 
other men. I don’t irrationally imagine, every time 
I see a man, that he is abusive. Each person enters 
my life with a clean slate, and it isn’t until 
someone does something harmful that I judge them 
accordingly. Of course, by that time, it could be 
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too late —-and that’s what happened on the night 
of May 19th. With all my heart and soul I wish I 
could turn the clock back to that night, and 
approach it with a paranoid, irrational attitude. 
But I can’t. I stopped for another human being, 
whom I perceived as being in need of help, and he 
turned on us with a gun. 


* * € 
Arrival 


Driving down Old Mohawk Road after the 
shootings, I had only one thought — get to the 
hospital fast or my kids were going to die. Christie 
was lying on her side in the back seat, choking on 
blood that was coming from her gunshot lung. 

“Turn over, Christie! Turn over!” I pleaded. I 
tried to watch the road and reach back between 
the bucket seats to turn my daughter over and 
keep her from suffocating on the blood. 

Cheryl, who was always running around and 
could never sit still, had used my postal sweater 
as a blanket and gone to sleep on the carpeted 
floor in the front. Now she lay curled up in a ball 
and didn’t make a sound. It was so unlike Cheryl. 
I had never seen her this still. 

"Cheryl, talk to Mommy, Cheryl, wake up, wake 
up.” I didn’t know it but Cheryl lay dead at my 
feet, killed instantly by the bullets that had 
pierced her heart, lung and spleen. 

Danny, the baby, was shot in the back, and cried 
steadily and softly all the way to the hospital. It 
was good to hear the baby crying, it meant he was 
still alive, but at the same time I knew he was 
hurting and afraid and I wanted to calm him 

"Go to sleep Danny, go to sleep,” I murmured, 
“the baby will be ok, go to sleep.” 

How odd, urging Cheryl to wake up, to talk, to 
give some sound of life, and Danny to go to sleep, 
to cease making the very sounds that let me know 
he was alive. 
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Speeding along the road, skidding through the 
tight curves, I tried again and again to reach 
across and open Cheryl’s window. The car was so 
permeated with the sickening stench of fresh blood 
that I could barely breathe. I grabbed at my throat 
again and again, trying to loosen my shirt collar. 
I knew if I passed out and didn’t get to the 
hospital, none of my kids would survive. I tried to 
steer with my gunshot left armand reach across to 
open the window, but the car ran off the road, 
nearly hitting a farmer’s fence. Time after time I 
tried to open the window, and failed. 

Finally, steering with my knees, I used my good 
arm to roll down the window. A blessed wave of 
fresh air rushed into the car, sweeping away the 
smell of blood. I took huge gulps of air deep into 
my lungs, and it helped to clear my head and keep 
my attention on the road. 

By the time I turned onto Hayden Bridge, 
Christie had stopped choking and only moaned. I 
reached the intersection, a three-way stop, and 
noticed bright lights of a car approaching and 
though time was precious, I stopped, not wanting 
to risk being hit. As the car came to a full stop, I 
suddenly realized that my arm was cold. I glanced 
down and saw that it was wrapped with a beach 
towel and the towel was soaked in blood. I knew 
that I must have put the towel on my arm but I was 
disturbed that I couldn’t recall it. 

And then I was pulling into the emergency 
drivewayatM cK enzie-W illamette Hospital, leaning 
on my car horn. Cheryl still hadn’t moved at all. 
Christie was moving and moaning, and Danny was 
still crying weakly. Nurses and a doctor came 
running out of the hospital, peered into the car 
and all they could see was blood. Cheryl was laying 
in a pool on the floor and the blood had saturated 
the sleeves of the heavy sweater she’d used to cover 
herself. Blood covered the headliner of the car, the 
seats and the console and Christie’s long blonde 
hair was soaked with blood. 
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It took a lot of maneuvering by the doctor and 
nurses to get the children out of the confines of 
my small car. While one of the nurses took 
Christie, the doctor grabbed Danny, lifted him up 
to his shoulder and carried him into the hospital. 
I ran behind them, thinking they hadn’t seen 
Cheryl. 

"Don’t forget Cheryl!” 

Cheryl was pulled from the floor and lifted out 
of the car, the bloodied sleeves of the sweater 
swinging erratically, flinging blood everywhere. 

I burst into the emergency room and shouted to 
no one in particular, “Call the doctors, call the 
cops, he’s still out there!” 

I was determined to remain with the doctors and 
nurses carrying my children into the trauma room, 
but a woman kept blocking my way. Every time I 
turned around, she was right behind me, clipboard 
in hand, demanding, "Do you have insurance? Do 
you have insurance?” 

I abruptly wheeled around, fixed her with a 
disdainful eye and asked insolently, "Would you 
take care of them if we didn’t?” 

The hospital staff was accustomed to dealing 
with people in stressful situations saying things 
they perhaps do not mean, but they had never dealt 
with anyone like me. This was only the first of 
countless times I would leave a bad impression on 
doctors and nurses. 

I followed the doctors as they hurried my 
children into the trauma room, but they dragged 
me out and finally forced me to sit. The 
receptionist said she was going to call the police 
and I nodded my head in silent agreement, then 
said I wanted to call my parents. The receptionist 
dialed the Springfield Police Department, mostly 
out of habit. She reported the shootings to the 
police and then I dialed my parents’ number. 

When the telephone rang late Thursday night 
and my father heard my voice, he knew it was bad 
news. None of us would ever call Momand Dad at 
that time of night. 
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“Please come to the hospital, don’t ask any 
questions now, just come,” I said. 

The receptionist left for a moment while I was 
calling my parents, and when she returned, I was 
backin the trauma room, pleading with anyone who 
would listen to tell me how my children were doing, 
and what was being done for them. I kept saying 
that the children had lost a lot of blood, and then 
the nurse ran me out. Someone put a makeshift 
splint on my arm, and all the while I asked her to 
find out how my kids were doing. 


* ** 


Recollection 


When I first went into the trauma room, I could 
see Danny fighting and crying. There really wasn’t 
much blood except a little on his face. All I could 
see of Cheryl was her bare feet sticking out, she 
was always barefoot. There were a whole lot of 
people around her bed. Whenever I went in there, 
everyone was just standing around Cheryl’s bed, 
but no one was doing anything. W hy wasn’t anyone 
doing anything? 

Christie’s hair was real long, and it was soaked 
with blood so I couldn’t even see blonde; she was 
laying on her side, her hand was out in front of 
her like she was reaching for help, and she was 
just staring off into space. I could see Christie 
moving, I knew she was alive, and she was 
struggling. I kept asking anyone who passed by if 
there was anything I could do and they just kept 
telling me to get out. My parents showed up, and 
M om came in and we both stood there crying. Mom 
kept telling me over and over again that the kids 
were going to be okay, that they'd make it. I felt 
utterly useless. I wanted to help but all I could do 
was cry. I just couldn’t stop crying. 

As far back as I can remember, I was never 
allowed to cry. When I was in first grade, we got 
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TB tests at school. When I saw the needle, I was 
terrified, and I started crying. The nurse told me 
to quit crying, right now. It was that same year I 
fell from my scooter, and cut my hand so deeply 
that my Dad had to take me to the emergency room 
to get stitches. I was crying and he tried 
everything from threats to bribery to get me to 
stop. 

Another time, I was visiting at my grandma’s 
house, and I was told to take a shower, and I cried 
to take a bath instead. My aunt told me that 
because I cried I had to take a shower. I was 
afraid because I had been to a drive-in movie with 
my aunt and uncle, and in the movie, “Psycho,” a 
lady gets stabbed in the shower. I remember being 
with my grandpa when a man came riding up ona 
horse, and the horse stepped on a baby chick and 
killed it. I started to cry and Grandpa told me to 
“quit acting like a baby.” 

And when I was seven I got the mumps on both 
sides at the same time. I cried for my mom but my 
dad always came. He ended up getting the mumps 
and he was very sick. He used to say that if I 
hadn’t whined and cried, he wouldn’t have gotten 
them. 

Each time I cried, my dad or mom or some 
person ina position of authority was there telling 
me to stop. I came to learn that crying wasn’t 
acceptable, not under any circumstances. Keeping 
it in was hard because I cried so easily, but the 
more I kept it in, the easier it became, until finally 
it became second nature. 


* * 


Richard Charboneau 


Richard Charboneau of the Springfield Police 
Department was the first police officer to respond 
to the receptionist’s call. It was nearly 10:45 when 
he arrived at the hospital, and after introducing 
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himself to me, Charboneau began the unpleasant 
but vital task of getting some information from me 
about where and how the shootings had occurred. 
I fought to compose myself in order to answer his 
questions about who had done the shooting. I 
wanted the man found before he could hurt anyone 
else. As I answered his questions I was dying 
inside, but that had nothing to do with him His 
job was to find the man who hurt us. My personal 
grief had nothing to do with him or anyone else 
there. I bore my grief inside, where I always 
carried it, and Charboneau asked his questions. 

Charboneau knew the rule of thumb well: if a 
murder suspect isn’t apprehended within 
twenty-four hours after the crime is committed, 
chances increase that no one will be caught. But 
as Charboneau went over the details of the 
shootings with me, even reviewing it a second time, 
his concern for my emotional state seemed to fade. 
He would later say that I was extremely composed, 
considering that my children had been shot as I 
watched, and that I had been shot in the arm. 

Together we made a rough sketch of the scene 
and the car. I showed Charboneau where I had 
been standing when the man began firing into the 
car. I pointed to the drawing and Charboneau 
could see that my hand was shaking. 

I told Charboneau about the man demanding my 
car and I remarked, "Well, I wasn’t going to let 
him take my new car," and said that when I jumped 
back into the car and drove away, "fortunately, it’s 
a new car so it started right up.” 

Charboneau later said that he couldn’t recall 
anything like this in all his years of police work. 
W here were the tears, the grief, the anger? He saw 
me as light-hearted and unconcerned that my kids 
were lying just yards away in the trauma room 
fighting for their lives. How could he have known 
enough about me to understand why I acted the way 
I did? 
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In truth, I was nearly overwhelmed by everything 
that had happened and by everything going on 
around me. 

I began keeping a diary after the shootings 
occurred and, although the judge would never let 
the jurors see it, my diary recorded how I felt: 


“Nurse there to take blood. I hate needles. I’ve 
seen enough blood. Cops want me to go out to the 
scene. Nurse says take me to Sacred Heart, they 
won't be responsible. Nurse says I could die. Cop 
says they need to find the man. Help me decide. I 
can’t take it anymore. HELP! l'll go — because 
maybe I can help. But if I die, someone needs to 
sue the cops, because I won’t be there to take care 
of my kids.” 


* % * 


Robin Rutherford 


Sergeant Robin Rutherford of the Lane County 
Sheriffs Department got to the hospital twenty 
minutes later and C harboneau filled himin on the 
conversation he’d had with me and Rutherford 
seemed to think that I was hiding something. 

Rutherford met me and my father and saw I was 
being treated for a gunshot wound to my left arm. 
A Springfield officer who had arrived at the 
hospital quietly told Rutherford that my injury 
wasn't serious. Rutherford began to question me, 
but was interrupted again and again by doctors 
and nurses treating my arm. As we talked, a nurse 
walked by carrying a tray loaded with vials of 
blood. I smiled broadly, laughed, and said, 
“There’s the vampire lady!” At first, Rutherford 
wasn’t sure he’d heard that right, but yes, that’s 
what I’d said. It was my way of avoiding the horrid 
reality before me. 

Rutherford wanted to take me back to the scene 
to establish the exact location where the shootings 
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happened. But I became uncooperative and 
declared that I wouldnt answer any more 
questions until I found out how my kids were 
doing. 

My father had infinitely more control over me 
than anyone, so in front of him, Rutherford told 
me he wanted to take me to the scene of the 
shootings. My father had his hands on my 
shoulders, he was controlling me as he had all his 
life. 

"Shell go with you,” my father said, confidently. 
“She'll do anything you want her to,” and I agreed 
to go. As we started to leave, I turned to 
Rutherford, and said, "OK, if I die, I'l] sue you. I 
hope you have good insurance... oh, I guess I can’t 
do that, so if I die, I’ll come back and haunt you!” 

Rutherford looked like he couldn’t believe what 
he was hearing; but nevertheless, he assured me 
that he was adequately insured. 

I got in the front seat of Rutherford’s unmarked 
blue Chrysler sedan and my father crawled in the 
back. Rutherford pulled out of the hospital 
parking lot and passed my car, now sitting off to 
the side by itself. I glanced over at the vehicle and 
said to Rutherford, "I hope my car is okay. Does 
it have any bullet holes in it?” 

Rutherford was dumbfounded. I’m sure his 
thought was that my three children had been shot, 
no one knew whether they d live or die — and I 
seemed only to be concerned about whether my car 
might have bullet holes in it. Rutherford couldn’t 
know that this incessant patter, these endless 
jokes and flippant remarks were the only defense 
I had. I had no idea at the time how much 
emphasis would be placed on them later. "Your 
car is OK,” Rutherford said flatly. 

As Rutherford drove back to the scene of the 
shootings to find some trace of the person who 
shot my three children, he was beginning to wonder 
if the suspect he was looking for was sitting right 
beside him 
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** * 


Dr. John Mackey 


Dr. John Mackey, Emergency Room physician at 
McKenzie-Willamette Hospital painstakingly 
stitched a patient’s eye, unaware when he heard 
the piercing blare of a car horn that all hell was 
about to break loose. Mackey continued working 
until I burst through and shouted something about 
children being shot, and Mackey was out the door. 

In the driveway sat my little red sports car; 
Mackey sprinted over, glanced inside and saw two 
children in the back seat, and blood everywhere. A 
nurse picked up Christie, and Mackey ran around 
to the driver’s side for Danny. 

For the first time, Mackey noticed me standing 
by the car door. I was holding my left forearm and 
talking in an endless stream; he couldn’t make out 
anything I was saying. Mackey carried Danny 
around the car, heading for the hospital door and 
I suddenly cried, "Don’t forget Cheryl!” 

Mackey glanced back and realized that there 
were three children in the car. Someone picked up 
Cheryl from the floor in front. Mackey ran into the 
hospital and as he passed the receptionist’s desk 
he yelled to her to page another surgeon. 

Mackey raced for the trauma room with Danny 
and I followed right behind. Doctors went to work 
immediately to stabilize Danny and my other two 
children and it was three hours before M ackey was 
finally able to go back out to talk to me and try to 
put together what had happened. 

Mackey watched me carefully as I talked and 
later said he was amazed at how composed I was, 
as though I wasn’t involved, wasn’t related to the 
children who were at that very moment struggling 
for their lives. The doctors and nurses working on 
the children were shocked, stunned into disbelief 
that this could happen. Yet Mackey spoke to me 
and saw no tears, no emotion; I was calm and to 
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him that was odd. Mackey quickly examined my 
wounded arm and determined that it was not life— 
threatening. X-rays would later reveal severe 

damage, but right now, Mackey could see an entry 
point on my forearm, and two exit wounds close to 

it indicating that the bullet went through only 
superficially. Mackey and a staff orthopedic 
surgeon agreed to administer antibiotics, stabilize 

my arm and the following day core out the wound. 

Mackey described the planned treatment to me. 

"I have to go to work tomorrow!” 

"No, no, you don’t understand,” Mackey said 
slowly and deliberately so I wouldn’t 
misunderstand him 

"You're going to have surgery tomorrow.” 

"Well, I’ve got to go to work the next day, then.” 

Mackey couldn’t understand how anyone could 
be so cold and callous. M y children were critically 
wounded, but he thought I was more concerned 
with when I could go back to work. 

Mackey had dealt with a lot of family members 
in emergency medical situations, he said later, but 
in all his years of experience there had never been 
anyone like me: self-assured, not a bit angry, I 
even smiled on occasion, and chuckled once or 
twice. I was in very good control of myself, and 
that surprised him Anyone else under the same 
circumstance would be a wreck. But I was the 
calmest person there and Mackey couldn't 
understand why. 


* * * 


Shelby Day 


Nurse Shelby Day helped bring the children in 
from the car, then replaced the makeshift splint 
they had applied to my arm. While Day worked, 
Sergeant Rutherford asked questions and 
challenged me to pinpoint the exact spot on the 
road where the shootings had taken place. 
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"It’s a road not far from Sunderman Road after 
the main road,” I told him 

"That’s not a very good description, Diane. 
There’s a lot of other roads near Sunderman. I 
need to take you out there, the police don’t know 
where to look if you don’t show them” 

Rutherford put the pressure on me, implying 
that if the police didn’t find the man, I’d be to 
blame for not helping. 

Shelby Day said I had to be transferred to 
Sacred Heart Hospital in Eugene to treat my arm. 
"We don’t have the doctors to take care of it, and 
it could sever an artery if she moves it too much,” 
she told Rutherford. 

Rutherford was insistent, "I need her on the 
scene as soon as...” 

"Fine,” interrupted Day, tersely. "Do whatever 
you want, but we won't be held responsible for 
anything that happens. I’ve told you what needs 
to be done.” 

The entire argument between Rutherford and 
Day was academic because I had no intention of 
leaving the hospital, and told them so. 

"I’m not going anywhere until I find out how my 
kids are and know that they re okay.” 

As if in answer, Day quietly kneeled in front of 
me, and said softly, "I just want you to know 
before you leave that the little boy is going to be 
okay, but one of the little girls might die.” Day 
sobbed, and her voice trailed off....“She might be 
dead by the time you get back.” 

"W hich one?” I asked. Day shook her head to say 
she didn’t know the girls from one another. 

"Which table is she on?” Day told me and I 
knew she was talking about Cheryl. 

I just said “alright,” and then Rutherford was 
back saying he needed to take me to the scene, 
that the police needed me to show them the exact 
spot. 

Returning to the scene was hell for me. I was 
afraid to go back, and afraid to leave my children. 
Going back there meant having to relive the 
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shootings, and I couldn’t help feeling somehow 
responsible for putting my kids in jeopardy in the 
first place. In my diary I noted: 


“Drive out to scene. Nervous and scared. What if 
he’s still there? He tried to kill me. Depression — 
crossed Hayden Bridge. Kids and I used to go there 
at night. That’s where we should have gone tonight. 
Turned at Old Mohawk Flash back on yellow car. 
Not there. Cops and cars and dogs. They were 
already there. They didn’t need me. They risked my 
life for nothing.“ 


* ¢ * 


Robin Rutherford 


Ati11:15 p.m, Rutherford drove to the scene of 
the shootings, probably thinking about myremarks 
about my car, and that I didn’t seem concerned 
about my children. His thoughts were abruptly 
interrupted. 

"I never should have bought the unicorn,” I said, 
softly, suddenly. 

"What?”, Rutherford asked, confused. 

I told him I had bought a small brass unicorn 
in a store on my mail route and had the bottom 
engraved, 

"Christie, Cheryl, Daniel, I love you, Mom” 

"I never should have bought the unicorn, then 
this wouldn’t have happened.” 

Rutherford didn’t know what to say; to him, I 
seemed to be getting worse every minute. He made 
a mental note of my statement about the unicorn. 
He didn’t know why it should be important, but it 
struck him as an odd thing for me to say and he 
wanted to remember it. I had been through a 
tragedy of the magnitude that reduces people toa 
state of shock, but I seemed to be in fairly good 
spirits. My apparent lack of concern for the 
condition of my children was offensive to 
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Rutherford. It was, he said later, “outside my 
realm of experience under traumatic 
circumstances.” 

Just as Rutherford turned onto Old Mohawk 
Road, I remembered the yellow car. 

"It’s gone, ” I muttered, almost to myself. 

"What's gone?” asked Rutherford. 

"The car, there was a yellow car here before and 
now it’s gone.” 

Rutherford questioned me about the car —what 
color was it, what year was it, what did it look 
like? 

"It was a yellow car, kind of a medium size 
towards smaller.” 

"Like a Chevy or a Ford?” 

I tried to think, but didn’t know a thing about 
cars. I remembered Steve’s ’55, and I knew what 
it looked like, and this one was a lot newer than 
Steve’s, probably a 60’s or 70's. 

Rutherford stopped the car, leaned out the 
window and tried to look at the area illuminated 
by the headlights. My arm throbbed and I was 
almost over the edge with grief for my kids. I 
would have cried if my father hadn’t been there, 
but I knew from years of bitter, first-hand 
experience that he wouldn’t tolerate that, so I kept 
it in, the way I had always done. I asked 
Rutherford to take me back to the hospital. 

"You'll have to wait, I don’t have time right 
now.” 

I waited a few minutes, then asked again. 
Rutherford was irritated and said I’d have to wait. 
Finally, I pleaded with Rutherford, "Please take me 
back, now!” 

We left the scene and Rutherford drove to a 
house that sat across a field. As he pulled up to 
the house, Rutherford said the house belonged to 
a friend of his. M y father noticed a light flash off 
inside, and then flash back on and he mentioned 
it to Rutherford, who said nothing. Suddenly, it 
happened again. I thought that if the man was 
inside holding someone, they couldn’ t scream out, 
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but maybe could turn the light on and off. Finally, 
my father said, "What if someone’s in trouble in 
there?” Rutherford replied airily, "1’1] come back 
and check it in the morning, I don’t want to 
disturb them.” 

"The light’s going on and off, they re awake!” 
insisted my father. "Theyre not going to be 
disturbed, in fact you might save them!” 

It didn’t make sense to my father or me that 
Rutherford wouldn’t check this out, but he just 
said he’d do it later and drove off. Rutherford 
drove back to Hayden Bridge and met another 
detective with the Lane County Sheriff’s 
Department. Everyone got out of the cars, and 
Rutherford introduced me and my father to the 
detective, who said his name was Dick Tracy. I 
laughed, and said, “Are you kidding?” 

"No, that’s really my name.” 

‘Does your name have anything to do with you 
becoming a cop?” I asked Tracy, with a little 
laugh. 

"Could be, Diane, could be.” 

Tracy drove us back to the hospital, and on the 
way all I could think about was the nurse on her 
knees telling me that Cheryl might be dead by the 
time I got back. My diary tells of all the turmoil 
confronting me: 


"I needed to help. Told them Chris and C her had 
type O-positive blood, Dan has A-positive. Started 
crying again. When I can help I can cope. When I’m 
left to face the unknown, I panic and cry. All three 
kids alive. Chased out of ER two more times. Mom 
here. I keep crying. I feel useless. Cops here. Finally 
I can start dealing with facts and turn my back on 
emotions and pain for awhile. Asking questions 
while I’m fighting pho bias. I feel like my brain will 
short-eircuit Can't think when I ery. Must remember 
everything that happened. Stopcrying. Cops in X-ray. 
Is there no peace? I don’t know how many more 
questions I can answer. Don’t they realize I would 
rather be alone or with my kids? M y heart hurts. Yet 
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I’m expected to be strong and keep on going They 
act just like my dad. At first, I needed to help, so 
they could find him but now what can I do? Yet 
they speak with such authority that my upbringing 
demands I cooperate.” 


* * 


Detective Dick Tracy 


Lane County Detective Richard Blain ‘Dick’ 
Tracy shared some physical characteristics with 
his color comic namesake — both had square 
features and faces frozen with determination. And 
each of them, especially Lane C ounty’s Dick Tracy, 
was known for getting his man. 

In this case Dick Tracy was after a woman, 
because even now he looked at me and his eyes saw 
a murderer. And he was going to prove it. In the 
hallway outside the trauma room, at two minutes 
after midnight, Tracy began questioning me about 
how the shootings happened, writing a five-page 
report which would later become an important and 
controversial document. 

Tracy noted in his report that I said I had been 
out to see a friend, Carolyn Palmer, on Sunderman 
Road, to take her a newspaper clipping about an 
adopt-e-horse program. On the way home, Tracy 
wrote, I had been driving on Old M ohawk Road and 
had seen a man in the roadway, and had stopped 
the car. I got out, taking the keys with me, and 
said, "What's the problem?” 

"I want your car,” said the man. 

“You've got to be kidding,” I replied. Tracy 
wrote in his report that I said that the man shoved 
me to the back of the car, and then reached into 
the car and shot my children. 

Tracy and Doug Welch, one of the Lane County 
Sheriff’s detectives who had been questioning me, 
followed down the hall and into the X-ray room, 
continuing their questioning. 


23 


DIANE DOWNS: BEST KEPTSECRETS 


I told them that after the man shot the children, 
he again demanded the car. I pretended to throw 
the keys into the brush and the man turned in the 
direction I "threw’, then turned back and fired 
twice, hitting me in the arm I swung around and 
kicked him in the legs and sawa gun in his hand. 
It was dark metal, but I couldn’t see what kind of 
gun it was. I told Tracy that I jumped into my car 
and drove away fast. 

"Do you have a photographic memory?” Tracy 
asked, 

"No. wr 

"Do you know what that is?” 

"Yeah, it’s where you can read a page in a book 
and then recall the whole thing.” 

“Are you pretty intelligent?” 

"Well, there are seven levels of intelligence, and 
the psychologist said I was in the sixth level.” 

"Well, you appear to be pretty sharp and have 
an extremely good memory.” The detective noticed 
that I was articulate and very calm, nonemotional. 
It didn’t fit with what had just happened. Tracy 
wrote that he asked if I owned any weapons and 
that I said I had two, a .22 rifle, and a .38 
revolver, whichI called a "Saturday Night Special.” 
Tracy wrote that I said the .38 was in the trunk of 
my car and the rifle was on a shelf at my 
apartment in Springfield. "You guys are welcome 
to go pick it up if you want to,” I told them 

Tracy wasted no time in finding a blank 
“Consent to Search” form He dated it, put a case 
number on it, and filled it out in detail. Tracy s 
report contained his declaration that I read the 
form out loud. The Consent Form, dated May 20, 
1983, at approximately 0120 (1:20 am) read: 
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"I, Elizabeth Diane Downs, have been informed 
of my Constitutional rights not to have a search 
made of the premises and/or automobile mentioned 
without a search warrant. I have also been 
informed of my right to refuse to consent to such 
a search 

“However, I hereby authorize Detective Tracy 
LCSO and Detective Welch LCSO and/or 
representatives of Springfield Police Department 
to conduct a complete search of the premises 
and/or automobile at 1352 Q Street, Springfield/ 
’83 Nissan Pulsar NX, Arizona plates. 

"These officers or agents are authorized by me 
to take from the premises and/or automobile any 
letters, papers, materials or other property which 
is contraband or evidence. I understand that this 
contraband or evidence may be used against me in 
a court of law. 

"This written permission is being given by me to 
the above-named persons voluntarily and without 
threats, duress, or promises of any kind. I 
understand that I may ask for and receive a 
receipt for all things taken.” 


Tracy s report notes that after I read the form, 
I signed it, and Welch and Tracy affixed their 
signatures as witnesses. Tracy was confident that 
nothing could go wrong here: they had a legally 
obtained Consent to Search and Seize, I had read 
it out loud and in his opinion knew what I was 
signing. 

What Tracy didn’t know and couldn’t consider 
is that in their Admitting Report on me, two 
nurses had made a professional judgement of my 
mental condition that was totally at odds with 
Tracy's assessment of me as calm and articulate. 

‘In shock —unable to comprehend enormity of 
child’s death and other children’s injuries,” noted 
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the nurses. "Not comprehending injury or 
circumstances.” 

I had been at the hospital less than three hours 
since the shootings. In that time I had declared 
to the surprised doctor treating my gun-shattered 
arm that I wanted "to go back to work tomorrow”, 
talked about the "Vampire Lady,” vowed to sue one 
of the policemen if I died while he was taking me 
back to the scene, then said if I couldn’t do that, 
I’d come back and haunt him, and talked about a 
unicorn. 

M y communication alternated between pleading 
questions about my children, and a string of non 
sequiturs, none making any more sense than the 
one before it. This behavior fit my condition 
because I was in shock, a condition professionally 
observed and correctly reported by both nurses 
signing the admitting forms. 

But at the hospital that night, people who were 
witness to or victim of my smart mouth, short 
temper, or baffling remarks about vampires, 
unicorns, and haunting started drawing the battle 
lines, and minds started being made up about what 
had happened on Old Mohawk Road. 


* e * 
‘Hospital Admission Data” — Form #12-601.002 
M cKenzie-W illamette Hospital 
PATIENT’S NAME: Elizabeth Diane Downs 
DATE: 5-20-83 
TIME: 0305 
INITIAL SYSTEM ASSESSMENT: Psych/Soc: 


‘In shock — unable to comprehend enormity of 
child’s death & other children’s injuries.” 
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PATIENT’S UNDERSTANDING OF CONDITION: 


“Not comprehending injury or circumstances...” 


NURSING CARE PLAN: 


"1 child murdered, 2 injured in unknown 
circumstances...she will need lots of support. Does 
not realize extent of tragedy as yet. Parents very 
supportive.” 


* * 


Diane Downs, Suspect 


Dick Tracy and Doug Welch continued to 
question me, believing more and more that I had 
shot my children and then myself. 

"Was the gunman left-or right-handed?” 

'I don’t know.” 

‘Didn't you see the gun?” Tracy s voice was 
filled with disbelief. 

"It was skinny and black and it must have been 
in his right hand because I was shot in the left 
arm.” 

"Are you left-or right-handed, Diane?” 

“Right-handed.” 

Lane County Sheriffs Deputy Jon Peckles 
reached into a small leather case and extracted 
Q-tips and a couple of bottles. I had no idea what 
he was going to do and I watched in silence as 
Peckles dipped the Q-Tips ina fluid and swabbed 
the backs of both of my hands and the palm of my 
right hand. Then he used a second set of Q-tips 
and swabbed from my wrists to the tips of my 
fingers before sealing the Q-Tips in a glass vial. 
Peckles had just gathered evidence for a Gunshot 
Residue Test (GSR) to determine whether I had 
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fired a gun recently, but I didn’t know that at the 
time. No one had said I was a suspect, no one had 
advised me of my rights or told me they were 
gathering evidence. I thought the police were there 
to help find the man who'd shot me and my kids. 
Throughout that night at the hospital it never 
occurred to me to refuse to cooperate with the 
police, or ask for a lawyer. When Peckles did the 
test on my hands I didn’t object because I knew I 
was a victim just as surely as my kids were 
victims. But I was completely ignorant of a 
primary rule in homicide investigations: look first 
to the person closest to the victim That’s exactly 
what Tracy and Welch did, and in me they sawa 
laughing, animated woman unconcerned that her 
children were hovering near death. 

From there it was only a short step to the 
conclusion that I’d shot them. All that remained 
was to gather the evidence to prove it. The gunshot 
residue test was just the start. In the first of many 
"Evidence-Property” reports that would be filled 
out by police, Peckles noted at 0018 (12:18 am) 
that he had run a test on me to “check for GSR.” 

On the form are boxes to be checked to indicate 
whether the subject of the report is a "Victim" (V), 
"Complainant" (C), or “Suspect”, (S). In the boxes 
next to subject Cheryl Lynn Downs, “V” is clearly 
marked. In the box next to subject Elizabeth Diane 
Downs, Peckles marked "S” for suspect. At eighteen 
minutes after midnight, one hour and forty-eight 
minutes after the shootings, I was the prime 
suspect. 

The so-ealled "Miranda” warning that one may 
remain silent, that anything said will be used 
against them and offering an attorney before 
questioning is contingent upon whether the subject 
is a suspect, as opposed to a victim, and whether 
the subject’s freedom to move about is being 
curtailed by police, constituting custody. If so, 
Miranda rights must be read. 

The police knew I was in shock, but they still 
questioned me. They never told me I was a suspect, 
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never read me any rights, and most of all, they 
never let me out of their sight. 

During all the time I was with the police, they 
never threatened me or even used strong words, 
but their very presence, and their authority, was 
enough to activate a reaction that I was to do as 
I was told, without thought and without question. 

And my dad being there made it worse. He had 
faith in the police, and he instructed me to do 
everything they said, it was a “double authority”. 

I was told by the doctors that there was nothing 
I could do for my kids, and to “stay out of the 
way.” I was mentally reduced to nothing more than 
a walking zombie, doing what I was told with no 
reason to think and every reason not to. 


* 


Document Distortion 


M uch later, during the “discovery” phase of the 
trial when the prosecution turned over all 
documents they intended to use in presenting their 
case, all of the "Evidence/Property” reports like 
the one Peckles had completed for the GSR test 
were included, along with reams of other 
documents. 

Of the thousands of pages, one solitary page 
arrived at the office of my attorney, Jim Jagger, 
distorted and unreadable. The entry boxes for 
suspect, victim, and complainant are on the 
extreme left side of the page, and a bowing of the 
paper on the copy machine top resulted in the 
boxes, and the marks in them, being nearly 
obliterated. A close examination and comparison 
with an undistorted similar report shows that the 
“suspect” box appears to be marked next to my 
name. 

If that were true, police had to advise me of my 
Miranda rights before any further questioning. 
And while an argument can be made that the 
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distortion was the result of slipshod duplicating, 
the copy itself reveals that the distortion was 
deliberate. 

Photocopied in the lower left hand corner of 
this distorted document are two fingers of a man 
with very carefully groomed cuticles. The edge of 
the paper can clearly be seen passing underneath 
the fingernails of this man, who is pushing the left 
hand edge of the paper, causing the document to 
bow and distort — the cover on the copier is not 
closed because this man’s hand is in the way. 

At first glance, when one sees fingernails 
visible, it doesn’t appear to indicate anything 
other than that the person making the copy was in 
a hurry and accidently pushed the edge of the 
paper just as the copier was working. But a second 
look reveals more. 

Because the fingernails were photocopied, it 
means his hand was turned palm up, a very 
awkward way indeed to hold a sheet of paper down 
on the glass of a copy machine; one would use the 
tips of the fingers in the same manner one might 
slide a dollar bill across a table. 

After being denied a clean copy of this report, 
a reporter filed suit against the Lane County, 
Oregon District Attorney. In an out-of-court 
settlement, the document was provided. It did list 
me as a suspect. But in the avalanche of papers in 
this case, Jim Jagger didn’t see this, or he didn’t 
appreciate the consequence. So when the debate 
was to rage about just when I became a suspect, 
the piece of evidence needed, while in existence, 
had been carefully obliterated by the man with the 
handsome cuticles. It lay in the middle of a sea of 
documents and no one gave it a second glance. 


* * € 
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Distorted Document 


* % * 
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The “Crying” Photograph 


I still didn’t know if my children would live or 
die and no one would tell me anything except that 
all of the children were still alive. 

"One of your girls is in surgery, Mrs. Downs, 
and your little boy is going to be okay,” Dr. 
Mackey finally told me. 

I didn’t know who was in surgery, so I asked, 
"W hat about the other one?” 

"I can’t tell you.” 

After seeing my arm in a splint, Mackey 
instructed one of the nurses to take me for X-rays. 
Tracy and Welch stayed right with me. Everywhere 
I went, the police were two steps away. Before the 
X-ray technician could take the pictures, the 
wrapping on my arm had to be removed. Detective 
Jon Peckles decided to use this opportunity to 
photograph my arm. 

The nurse removed the wrappings and when! let 
go of my arm, which I had been holding with my 
right hand, it fell over, just toppled halfway 
between the wrist and the elbow, all that was 
holding it together was skin and muscle. 

The nurse cried, "Oh, my God!” Then she said 
"I’m not supposed to say that, but oh, my God!” 

The injury to my arm, while not immediately 
critical in terms of life and death, was a 
bone-shattering wound that would eventually 
require a steel plate and screws to mend the bone, 
as well as a bone graft from my hip to replace 
what the bullet had destroyed. While there may be 
many ways to describe such an injury one thing 
was certain —this wasn’t just a "flesh wound.” 

Peckles asked me to put both arms on the table 
so he could tell which was which. 

I turned to Peckles and asked, "Is my face going 
to be in the picture, too?” 

“We have to be able to tell who the arm belongs 
to, Diane.” 

I faced the X-ray technician and asked, “How do 
I look?” My thought was that I’d been crying and 
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didn’t want to have my picture taken looking that 
way. 
"You look fine.” 

Peckles took several shots of my wounded arm, 
among them a full-face view showing tear-stained 
cheeks. When the time came that hospital 
personnel would claimI was completely composed, 
calm and not crying, I’d be glad that Peckles had 
insisted on my face being in the photograph. But 
when we looked for the photograph in the piles of 
documents turned over by the state in discovery, 
the "crying photograph,” was mysteriously missing. 

Peckles finished with his photos and the X-ray 
personnel turned to the task of getting their 
pictures. In placing my arm, one of the nurses 
grasped it at the wrist, while someone else, a man, 
pulled from the elbow. The pain was intense, and 
I reacted with nervous, uncontrollable laughter, 
attempting to hide the pain and mask my fear. And 
as I laughed, everyone in the room was watching, 
and wondering what was driving me, what made me 
laugh when everywhere around me was pain and 
personal tragedy. 


* ** 


A Case of Mistaken Identity 


After the X-rays, I realized I was in another 
room, but couldn’t recall walking there. Doug 
Welch was sitting, silently staring at me, and I 
could feel the tears start to well up in my eyes. The 
tears broke and as I started to cry, I heard one of 
the detectives say: 

“You do know that Christie is dead, don’t you?” 

I heard the words but didn’t believe them. 
Christie was my favorite child, although I’d never 
admitted it before. But now I was crying and 
denying that any of this was happening, saying 
again and again that Christie was my favorite and 
that I couldn’t live without her. 


33 


DIANE DOWNS: BEST KEPTSECRETS 


Suddenly several doctors were standing in front 
of me and one was saying softly, "I’m sorry, Mrs. 
Downs, but Cheryl is dead.” 

"No, no, it can’t be, it can’t be. They were all 
alive, they were all alive and you let two of them 
die?” 

Dr. Mackey was confused, baffled. He looked at 
me and said very deliberately, "Mrs. Downs, 
Christie isn’t dead, she’s alive.” 

I went for the door, intending to find out for 
myself who was dead and who was alive. Before I 
could get out of the room, someone stood in front 
of me, forcing me back to the exam table. I had to 
know which of my daughters was gone and knew 
that no matter who it was, I wasn’t going to be able 
to take it. And what if both of them were dead? As 
if to bring the news that at least it wasn’t the 
worst it could be, the hospital chaplain, Howard 
Mosely, told me that my father had positively 
identified Cheryl’s body, but that Christie was 
alive and would make it. As I listened to Mosely, 
I glanced at the clock and noticed it was stuck at 
9:30. I wished it were 9:30, then all of this 
wouldn’t be happening. 

When they told me Christie was dead, I wanted 
to lay down and die, but I had too much fight in 
me, so I just battled it emotionally. M y brain was 
just short-eircuiting, I was absolutely out of my 
mind, and I couldn’t stop screaming and crying. I 
hurt so bad. But then I found out that Chris was 
alive and Cher was dead, and it broke my heart for 
another reason. I believe that when a person dies, 
their spirit remains for awhile. I knew that Cher 
had been standing there as I grieved for Christie, 
and proclaimed Christie as my favorite —and I 
knew she was asking, "W hy wasn’t I your favorite?” 
It broke my heart. The detective hadn’t even 
bothered to find out who he was talking about 
before he told me that Christie was dead. He put 
me through a hell that only lasted five minutes, 
but it was the fiercest hell anyone ever put me 
through. 
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Springfield Detective Robert Antoine had walked 
in just before the chaplain delivered the news 
about Cheryl. As Tracy and three other officers 
watched, Antoine sprayed my right hand with a 
liquid of some kind. When the spray hit a small 
open cut, I winced in pain. 

Spray dripped down onto the floor and I looked 
at my hand and saw a dark red mark across the 
ends of my ring, middle and index fingers. 

Antoine looked puzzled and Tracy, standing just 
two feet away from me, leaned over to him and 
asked, "What's wrong?” 

"She didn’t pick up a gun,” I heard Antoine say 
in a low voice. "She hit it, maybe, but she didn’t 
pick it up.” 


* + € 


Jason Redding 


During a brief period when I wasn’t with the 
kids or being questioned by police, I had a chance 
to take a phone call from Jason Redding, a friend 
from the post office. I had only known Jason for a 
few weeks. He was a carrier at the post office and 
I had started flirting and teasing with him the 
moment I discovered that he was married. 

I tried to tell Jason what had happened, but was 
so stressed and talked so fast he couldn’t 
understand me. Jason told me he’d see me the next 
day. 

I always picked married men. They were safer 
and didn’t want to get involved, only have a good 
time, which was just what I wanted. 

Since my divorce, I had played this little game 
of telling all of my lovers that I wanted them to 
leave their wives and run away with me. Of course, 
if one had tried to take me up on it, I would have 
been the one to run away. Besides, no one ever took 
my game seriously — until Bert. 
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But Bert was in the past, and Jason was in the 
present. True, I was writing letters to Bert telling 
him how much I loved him, that he was the only 
man on earth for me. Bert had made me promise 
that I would write to him every day, and in my 
letters I told Bert everything he wanted to hear. 
When he began to refuse the letters, I started 
saving them in a notebook, making an entry each 
night, most of them a paragraph or two, a page at 
most. The entries were the same, just with 
different wording: "I love you Bert, why aren’t you 
here, I need you, you're the only man for me.” The 
letters were merely an extension of the way I had 
treated him in Arizona. 

If Bert showed up in O regon —and I could never 
tell what he was going to do, one moment he was 
going to divorce Charlene and marry me, the next 
he was on his way back to Charlene — he'd read 
the letters and it would make him feel like I had 
been faithful to him Reality though, was far 
different. Three days after I arrived in O regon and 
started my new job, I began an affair with Jason. 
He was tall, like Bert, about the same age, and like 
all of my men, bearded. But the similarities ended 
there. I had to work constantly to keep Bert's ego 
inflated, but with Jason there was a mutual 
compatibility. He was a friend to play with, it was 
good sex for the sake of sex and there was no 
pressure like there was with Bert because Jason 
wasn't going back and forth but seemed secure with 
his wife. 

I recalled a recent evening when I[’d just 
finished writing to Bert, telling him I was waiting 
for him to come to me, that no man would ever 
touch me until he did. 

I mixed a drink and wrote my hollow words of 
love to Bert as I sank into a hot bubble bath The 
alcohol took effect quickly, relaxing me. I leaned 
back and noticed the stark contrast of the white 
bubbles and my tanned legs. I thought about Bert 
and about how weak he was. Minutes later Jason 
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knocked at the door, and as I flew down the stairs 
to meet him, my thoughts of Bert flew as well. 


* % 


Paralysis 


After stopping in Christie’s room Monday 
morning and seeing she was still fast asleep, I 
went to Dannys room and found Steve and an 
investigator from the District Attorneys office 
named Paula Krogdahl holding Danny. Tracy 
walked in before I had a chance to talk to Danny 
and said he wanted me back at the scene and then 
to videotape a reenactment of the shootings. I 
didn’t stop to think about why they would need to 
do such a thing, or realize that they d use it to tie 
me down to a set of facts, then seek to confuse me 
about those facts. M y mind was on my children and 
I didn’t want to go with Tracy, but I agreed. 

I visited Danny once more before I left the 
hospital and asked again to hold him I was at 
first shocked and then furious when the nurse said 
no, that I couldn’t hold Danny. "We think he may 
be paralyzed,” she said. 

That couldn’t be so, I said, trembling. Danny 
was moving his legs from the moment he was 
brought into the hospital and when Steve and the 
nurses had been playing and roughhousing with 
him How could he be paralyzed now? 

The nursing reports confirmed what I was 
saying. The "Emergency Flow Sheet” timed at 10:30 
the night of the shootings, minutes after their 
arrival at the hospital, states "Patient moaning, 
moving extremities.” 

May 19, 11:45 pm, — "M oving, continues to 
moan.” 

May 20, 2:00 pm, — "Moves lower extremities 
to painful sensation and can voluntarily wiggle 
toes.” 
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May 20, 4:15 pm, — "Circulation good to fingers 
and toes, can feel toes being touched.” 

May 21, 1:00 am, — "Pt will move legs with 
stimulus.” 

May 22, — Dr. Foster notes Danny making 
progress in moving his legs — issues written 
instruction to nurses that Danny "may stand by 
bedside to void.” 

May 23, 1:30 pm, —"Pt. could definitely wiggle 
toes” 

Now, three days after the shootings, Danny was 
having only partial withdrawal to “noxious 
stimuli,” such as a pin prick in the foot. The 
report of May 23 at 6:00 pm was most distressing 
to me because it so flatly contradicted all the 
others, especially the one written only four and a 
half hours earlier: 

"Pt. has not moved legs since May 20 when he 
was observed to have toe movement and withdrawal 
to nox. stimuli. No spontaneous movement, no 
response to noxious stimuli. Flaccid.” 

There was no way around it, Danny was 
paralyzed. And though in the coming days, doctors 
would insist that the shooting was the direct cause 
of Danny s paralysis, I had seen him move when 
Steve and the nurses were playing with him, and I 
knew that at the least, the movement of my son had 
made a bad situation worse. The doctors had been 
confident upon their examinations of him that the 
bullet, while close, didn’t enter the spinal column 
itself. But now they were saying the sac 
surrounding the spinal column had been severed 
and that Danny was suffering froma “midthoracic 
cord transection with paraplegia and spinal 
shock.” 

In simple terms, it meant he was paralyzed from 
the waist down, and there was no way of knowing 
how long, if ever, it would take to recover the use 
of his legs. 


* *+* 
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Grim Reminder 


I checked out of the hospital early Monday 
morning and was wheeled outside into the bright 
sunlight. It had been three days since I had been 
outside. I’d felt safe in the hospital, but now the 
prospect of leaving my children behind in the 
hospital scared me. I was afraid for my kids, and 
terrified that I would again see the man who had 
shot them. 

My wheelchair cleared the doors and I shook 
with a terror I could not control. Doug Welch was 
by my side, as he had been since the night of the 
shootings, and saw me trembling. 

"Whats the matter, Diane?” Welch asked 
snidely. I was about to scream at him but for once 
in my life I held my tongue and let my mother take 
me home. All the way home, I thought about how 
strong I was going to have to be during the next 
few days. Arrangements for C heryl’s funeral were 
yet to be made, and I knew I wouldn’t be able to 
count on Steve for any emotional help. M y mother 
tried to lift my spirits and tell me everything was 
going to be alright, and I had regained my strong 
frame of mind by the time she pulled into the 
driveway. But when I walked into the living room 
my resolve of strength dissolved like fresh snow in 
a warm rain. 

The day of the shootings Cheryl had bought 
balloons and laboriously printed "I love you, Mom” 
on them, blown them up and spread them around 
the house to surprise me when I came home from 
work. I had been delighted with the balloons, it 
was the kind of thing Cheryl was always doing. 

M y mother had returned home from the hospital 
the night Cheryl was murdered and the balloons 
were floating throughout the quiet house, grim 
reminders that Cheryl was gone. It was more pain 
than she could bear, and so she walked slowly from 
room to room armed with a straight pin, popping 
each balloon. 
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I walked into the house and saw the jagged 
pieces of the colored balloons everywhere I looked. 
Now, like my life with my children, Cheryl’s 
messages of love layin tatters at my feet. My diary 
entries remind me of all the things I was trying to 
deal with: 


“Get out of hospital today. Went with Tracy and 
Doug to reenact crime on video. Drove the route the 
kids and I drove. Checked time and speed. 


“Steve tried to attack me at the hospital. My dad 
stopped him Paula soothed him I guess he got tired 
of the nurse. 


“Went to funeral home to discuss arrangements for 
Cheryl. Steve not very cooperative, I will pay all 
expenses. Paula can’t keep her hands off Steve. Yet 
she is cold to me. Terrible look in her eyes. I 
thought she wanted to help. 


‘Danny went to Sacred Heart.” 


* * € 


Reenactment 


Only hours after leaving the hospital I was back 
at the scene with Tracy and Welch. Tracy drove all 
the way out Sunderman Road to Carolyn’s house. 
He turned around at the end of Carolyn’s graveled 
driveway, beginning the same drive I had made the 
night of the shootings. As he drove, I implored 
Tracy to slow down, that I hadn’t been driving that 
fast. 

I had told the detectives that I had left 
Carolyn’s house at almost ten o’clock. Now they 
were attempting to show that it took far less time 
to drive the route than I claimed it had taken that 
night. They were going to claim there was a 
twenty-five minute time gap during which I 
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disposed of the gun. The time loss was a major 
reason to target me as a suspect. What steered 
Tracy and Welch in my direction was the report of 
Joseph Inman, who said he had been driving on 
Old M ohawk Road that Thursday night and come 
up behind a small red car. Inman had to brake 
quickly because the car was only doing about five 
miles an hour. He stayed behind for a short time 
because he couldn’ t see ahead of the red car, but 
when visibility improved, he passed. What was 
strange, Inman said, was that he couldn’t see 
anyone in the car, not even a driver. 

If Inman did see my car on Old Mohawk Road, 
the reason he couldn’t see anyone is that Cheryl 
was on the floor in the front, Danny was down on 
the seat in the back, as was Christie, and all were 
shot. I was leaning across the car to open the 
passenger window, bent over, and Inman couldn’t 
see me. 

Tracy and Welch put a lot of stock in Inman’s 
statement, taking it as strong evidence that I had 
purposely driven as slowly as possible. If that were 
true, the only reason would be to allow time for the 
children to die before I reached the hospital. 

They returned to the county shops where my car 
was being held and Jon Peckles videotaped me as 
I reenacted the shootings. Tracy watched me glance 
in the mirror of the car and check my hair before 
they started, and made a mental note of it. 

The videotape was important because it made a 
permanent visual record of my story. It put me on 
the record once and for all as to what happened on 
the road. In the coming days of intense 
interrogation, Tracy, Welch and the others would 
use the videotape again and again to raise doubts 
in my mind about what happened. 

"This doesn’t fit, Diane,” they d say. Or, "Think 
about it, Diane, you’re not trying, there’s too many 
holes,” until I started to doubt everything I 
remembered about that night. 


+* & *¥ 
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Steve and Paula 


I finished with the re-enactment and one of the 
detectives drove me home, but I spent only a few 
minutes there before returning to the hospital. 
Christie was able to shake her head yes or no to 
my questions, but still didn’t speak a word. That 
worried me as much as Danny now being unable to 
move his legs. I’d been told that Danny had been 
transferred to Sacred Heart in Eugene early that 
morning, but someone got the message wrong. As 
I was visiting Christie, Danny was in his room 
right there at M cKenzie-W illamette. They hadr t 
moved him, and wouldn’t until 7:00 that evening, 
but no one told me so I didn’t go to his room 
Danny wondered why I didn’t come and kept asking 
the nurse, “Where my mommy? Where my 
mommy?”, and I had been there all along. 

I had Cheryl’s funeral arrangements to make 
and just before leaving the hospital for the funeral 
home, I stood talking with mysister-in-law. I could 
see Steve, Paula and my dad through the window 
as they stood talking outside on a small patio. 
Steve looked up, saw me, and suddenly rushed at 
me with his clenched fist raised in the air. 

“Goddamn her, she’s always laughing at me!” he 
bellowed. My father thrust a strong arm in front 
of Steve and stopped him Steve was absolutely 
livid, in a veritable rage. Paula Krogdahl hadn’t 
seen this side of Steve and didn’t suppress her 
urge to soothe him. She took his hand and tried to 
calm him down, only partially succeeding. No one 
could figure out what had set Steve off like that, 
but everyone, Paula included, agreed I hadn’t been 
laughing at him or anyone else. 


*  * 
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Recollection —Wes and Willa Frederickson 


Wes: "Steve and Paula became good friends right 
from the very beginning. She was always the 
comforting mother hen to him. I watched her and 
my perception was that she was very kind to him, 
while she treated Diane like she was dirt. It was 
obvious to me that Paula was on Steve's side in 
this thing and that she despised Diane.” 


Willa: "I know Paula was influenced by Steve 
because he was so outspokenly anti-Diane, he kept 
saying, "I know she did it, I just know.” 


* + + 


Funeral Arrangements 


The funeral director spoke somberly about 
Cheryl like she was dead. I still didn’t believe it, 
but stark reality was only moments away. 

Steve and Paula were there too, sitting 
side-by-side on a little loveseat. I was struck by 
the image of Steve on a loveseat, it just didn’t fit. 
No one reached out to me, hugged me or said any 
comforting words. By myself, I went about the 
business of burying my daughter. 

I looked at the dress my mother had bought and 
we began to discuss the cost for the funeral 
services. 

"I’m not going to pay for this!” Steve suddenly 
declared. 

"I don’t want your money,” I said forcefully, not 
even bothering to look at Steve. I was physically 
and emotionally exhausted, and just wanted him to 
go away. He had no business being there at all. He 
hated Cheryl and never cared about the kids before 
any of this happened. He was there for show and 
he was there for Paula and that was it. 
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I said I wanted Cheryl to be cremated and Steve 
flew into a rage, declaring that he wouldn’t allow 
it. 

"I don’t have the money to buy a plot. If you 
want to have her buried, go ahead, but you'll have 
to help me pay for it!” I told Steve. I was so 
exhausted I just wanted this over with I wanted 
Cheryl back is what I wanted. Steve decided 
cremation would be fine. 

The funeral director asked if I wanted to see 
Cheryl, and though I didn’t want to face it, I said 
yes. The memory flooded back to when I was 
sixteen and my grandparents were killed in an auto 
accident. M y father took all the children to see the 
car they were killed in and view them in their 
caskets. The sight still haunted me to this day. 

We walked into the viewing room and I stared at 
my daughter lying silent in front of me. I finally 
accepted the fact that everything they said was 
true. It was strange, it looked like Cheryl, her hair 
was the right color, her skin was the right texture, 
but even when C heryl slept she was never that still. 
Even when Cheryl slept, she always grinned. Until 
now. But her bangs were wrong and without 
thinking, I reached out to straighten them I 
wasn’t ready for what I felt. They had just taken 
Cheryl’s body from a refrigerator. I touched my 
dead daughter’s forehead, and felt the coldness. It 
was that touch that finally made it real. 


* % + 


Funeral 


Paula came to the funeral with Steve and sat in 
the family section like she belonged there. My 
brother John turned around and said loud enough 
for all of us to hear, “Some people shouldn’t sit in 
the family section who aren't family,” but Paula 
didn’t take the hint. John got furious and took my 
father outside and said, "Get her the heli out of 


44 


DIANE DOWNS: BEST KEPTSECRETS 


there!” My father was on his way back in to ask 
Paula to leave when she and Steve went outside 
together. All I could think about were my kids. 

I couldn’t stop crying at Cheryl’s funeral. I 
always kept it in, I never cried in front of anyone, 
but when I saw Cheryl I cried in front of God and 
everyone. I had asked Jason to send a dozen red 
roses for me when I was in the hospital, and they 
were delivered before the funeral service began. I 
took one of the roses and put it beside her and 
then I kissed her forehead and fainted. 

After the service was over, I was standing in the 
chapel, and I was dying inside, and Steve was 
outside with Paula. I knew it would be the last 
time I ever saw Cheryl and I knew it shouldn’t be. 
I wailed and I sobbed and my brother Paul went 
out to get Steve. He told Steve if there was ever a 
time he should be nice to me, it was now. Steve 
came in and put his hands on my shoulders. I 
hated him so much and at his touch all that hate 
had a place to go. I didn’t show it, I was 
controlled, but inside, I was like a little tiny coal, 
and my will to live slowly began to return. 


* * * 


Christie 


Dr. Miller, one of Christie’s physicians, told me 
Christie was “bright” in the eyes, but not 
verbalizing, she had only slight movement of her 
right arm and leg, and was frustrated because she 
couldn’t speak. Her calcium level was too low, and 
a CAT scan of her brain showed an area of dead or 
dying tissue, usually caused by blockage of the 
blood vessels. No blockage was revealed in 
Christie’s CAT scan and doctors thought perhaps 
the tissue loss was caused by the calcium 
deficiency. 

I spent the entire night sitting in a 
straightbacked chair, half-draped across Christie’s 
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bed while the police guard sat right by her. I 
watched my daughter, the guard watched me, and 
Christie slept peacefully; she had no nightmares 
and never cried out in her sleep all night. 

While I had returned to the scene, driven the 
route, done the video, made the funeral 
arrangements and then gone to see Christie, I 
hadn’t had time to get to Sacred Heart where I 
thought Danny was. 

Danny s nurse at M cKenzie-W illamette thought 
I didn’t care about Danny when I didn’t visit him 
all day. I had been there every single day but this 
day. In her "Nursing Care Record,” under 
“Psychiatric-Social”, the nurse reported: "Father 
here most of day, mother has not been in.” 

Christie awoke the next morning, saw that her 
mother was not there by her side and said her first 
word since she had been shot: "M ama?” 

For days C hristie had cried in frustration at not 
being able to say what she wanted to communicate. 
"Pt. awake, very agitated, unable to tell what’s the 
matter. Grabbing for air and pointing all around 
room,” wrote the nurse. 

This had happened once before when Steve and 
Paula were in the room visiting Christie, and the 
nurse wrote it in her report. Christie pointed to 
the door with her left hand. The cast limited the 
use of her fingers, but even at that, they could see 
that she was pointing at the door. 

"She's making a gun with her hand,” Steve 
announced, like he knew it for sure. 

“Are you making a gun, Christie?” asked Paula. 
Christie sighed deeply, shook her head "no”, and 
dropped back on her pillow, exhausted from her 
effort. Steve and Paula misunderstood her and 
Christie was never able to make her need known. 

I returned soon after Christie awoke that 
morning and found Paula Krogdahl sitting in the 
chair by my daughter’s bed. Paula made no secret 
of her dislike for me. 

Paula wasn’t alone with Christie. Fred Hugi, a 
young assistant District Attorney for Lane County, 
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and a Lane County Sheriff’s Deputy, Roy Pond, 
were with her. There was only one reason for them 
to be there: to interrogate Christie. But Christie 
couldn’t even speak. The nurses’ Patient Care 
Record for “Neurological” made that clear: 
“Attempting to talk, says ’yes’, no’, ’I don’t know,’ 
easily frustrated because of aphasia (an inability 
to talk).” 

I spoke up as I entered the room, and Christie 
turned in the direction of my voice. She grinned 
and raised her hand to me. I reached out but Paula 
quickly grabbed C hristie’s hand, tookitin her own 
and brought it back down to the blankets. Paula 
taunted me with a smug, self-assured smile and 
maternally patted Christie’s hand. Christie sank 
back in the bed, and Paula glared at me. 

"If you don’t like me here, just ask me to leave,” 
said Paula, correctly assessing the situation. 

I felt so defeated I was about to cry. The police 
weren’t making any effort to find the man who'd 
done this. They talked about me behind my back 
and said I was a murderer, and now Paula was 
coming between me and Christie. Christie had 
become agitated when Paula took her hand, and 
now she was upset because the elastic band on her 
oxygen mask was pulling her hair. Christie was 
trying with all her might to loosen the trapped 
hair, but her right arm was paralyzed and the cast 
on her left arm made it too cumbersome to use. 
Hugi and Paula made no move to help Christie, so 
I reached out to fix the band, but the cast on my 
own arm was in the way. 

Hugi stood watching me, so I said, "Would you 
please help me... help Christie?” 

"If you can’t quit upsetting Christie you should 
leave, Diane,” Hugi ordered. 

I finally freed the trapped hair and Christie 
settled back on her pillow. I went outside and 
stood by myself, crying. 

But only minutes later I was back in Christie’s 
room Paula and Hugi were still there, so I sat 
confidently by Christie’s bed. 
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"What are you doing?” Hugi demanded. 

‘I’m not going to be chased off from my 
daughter’s side by anyone,” I told Hugi defiantly. 
"I love her, and I’m staying, I don’t care how 
unpleasant you want to make it for me!” 

Hugi and Pond left together and several minutes 
later Paula left. 


* + * 


Danny 


I spent a hectic day Tuesday shuttling between 
hospitals, first with Danny and then with Christie. 
At Sacred Heart, doctors did two hours of 
exploratory surgery on Danny s back. The doctors 
wouldn’t allow me in the operating room, but did 
allow a policeman to be there. I stood outside the 
operating room and cried so hard and so long that 
finally a nurse led me to a small room where I 
would be alone, because my crying was bothering 
others. 

The next day, Danny was back in the operating 
room for reconstructive surgery to repair the 
spinal sac that had been torn. It was clear that 
the sac had been torn bya bullet fragment, but it 
was not at all clear when. It didn’t seem likely that 
the tear was immediate because Danny had feelings 
in his feet and could move his legs for three days 
after the shootings. 

Before the doctors could begin they needed a 
fresh set of xrays. Since the night of the 
shootings, I had not been allowed to spend even 
one moment alone with either of my children —the 
police would not allow it and the nurses at 
McKenzie-Willamette became "deputies” who 
enforced the edict. But now, as they went into the 
x-ray room, the nurse stopped the police guard and 
wouldn’t let himin the room, He stood in the hall 
and waited for them to come out. Danny cried for 
me to go with him for the x-rays, and although I 
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begged to go, the nurse said it wasn’t good for me 
to be exposed unless it was medically necessary. 

"I don’t care about the x-rays, they re not going 
to hurt me,” I said. "Let me go in and be with my 
son, please?” Danny was crying pitifully for me, 
surely the nurse would let me stay with him 

But the nurse would not, and so I left the room 
for each separate xray, and each time I left, 
Danny cried and begged me to stay with him 
Danny kept crying and moving and the technician 
couldn’t get a clear shot until the third x-ray. 

The x-rays didn’t take long and then Danny was 
taken into the operating room. I followed, and so 
did the guard, only to be told again to wait 
outside. He stood in the hall and made no attempt 
to hide his anger at being told bya nurse what to 
do. 

When I went to visit Danny after surgery, I 
found Paula and Steve with him Paula stood on 
one side of Danny's bed, Steve on the other, and 
Danny was crying and fussing and wouldn’t 
cooperate with their pleas for him to calm down. 

‘I can’t do a goddamn thing with him,” Steve 
swore as I came into the room. 

Danny saw me and cried, "Mommy, mommy!” 

I politely asked Paula to leave and she did so 
without a word. I laid my head on Danny's pillow 
and said "Danny, don’t cry.” 

“But it hurts.” 

"I know, Danny, sometimes getting well has to 
hurt.” Danny quieted down and after a few 
minutes was back asleep, but not before asking 
where Cheryl and Christie were and why they 
couldn’t come see him. I didn’t tell Danny where 
his sisters were. 


* * € 
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Christie 


Christie had to go for an angiogram and again, 
I wasn’t allowed to be with her. Christie was 
scared and crying when she was wheeled into the 
xray room, and kept trying to tear the oxygen 
tubes from her nose. The clips holding the tube 
were too long and Christie kept locking tear-filled 
eyes with me and pleading with me to stop the 
pain. 

Each time Christie pulled on the tubes, the 
nurse shoved them back into her nose. Christie 
cried out in pain each time and after watching 
Christie be put through this three times, I reached 
out and removed the tubes myself. I pointed out 
that the prongs which insert into the nostrils were 
too long because the device was made for an adult, 
and Christie’s nose was still very sore from the 
tube she had running from her nose to her lungs. 
Christie nodded her head in agreement and the 
nurse clipped the prongs to a shorter length. The 
tube was reinserted and Christie was finally 
relaxed. 

The following morning Christie sat in a chair 
for the first time since the shootings. It was only 
for twenty minutes, and her knees were weak, but 
to me it was clear, convincing proof that Christie 
was getting better. In her Patient Care Record, 
Christie’s nurse noted that she was in better 
spirits — "smiling more today, but appears 
tired.” 

I was at Sacred Heart visiting Danny when a call 
came for me from M cK enzie-W illamette. Suddenly, 
Dr. Wilhite wanted to operate on Christie to 
remove the bullet she still carried. Previously, he’d 
said the bullet was lodged in the spongy tissue of 
Christie’s lung where it would remain; now he was 
saying it had to be removed. And he wanted my 
immediate permission over the phone to proceed 
with the surgery. 

I refused to consent over the phone without 
understanding what was involved, so I rushed back 
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to Christie’s hospital. After Dr. Wilhite explained 
what he was going to do, and that the bullet wasn’t 
in the lung as he had previously said, I gave my 
permission and Dr. Wilhite told Christie that she 
was going to have an operation. 

Christie was frustrated because she had 
questions but couldn’t say more than "W hy?” 

"You were shot, Christie. Someone shot you and 
I have to remove a bullet from your shoulder,” Dr. 
Wilhite told her. It was the first time that anyone 
had told Christie in plain language what had 
happened to her. 

The surgery was routine and Dr. Wilhite wrote 
in his report that the bullet was removed for 
"comfort and evidence.” Dr. Wilhite provided the 
comfort and Dick Tracy was there to collect the 
evidence. 

"Can we have the bullet for evidence?” Tracy 
asked me. I was surprised by his bluntness. 

"They ve been violating our bodies this much,” 
I said sarcastically, "whats one more time?” 
Tracy pocketed the bullet. 

I was scheduled to have my arm x-rayed but first 
I returned to see Christie. The police officer 
wanted to photograph Christie’s wounds again. I 
tried to stop them but they took the pictures of 
Christie anyway. Later, they returned to take more 
pictures of my arm. Unlike the face-and-arm 
photos taken the night of the shootings, in this 
second set of photos, I was not crying. I was tired, 
and annoyed that the officers were spending so 
much time taking pictures of us instead of looking 
for the man who had murdered my daughter. 

Dr. Wilhite finished examining Christie. Then 
Dr.John Tracy, a speech therapist, spent half an 
hour with her. Finally, Psychiatrist Dr. Jerome 
Vergamini attempted to help her remember what 
had happened the night of the shootings. 
Vergamini’s report, writtenin the Progress Notes” 
of May 26, shows clearly that Christie could not 
recall anything at all about that night: 
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"Psychiatry — Pt. alert, but aphasic for speech 
(cannot talk). Appears to recognize various objects 
and can nod ’yes’ or shake head ’no’ to correctly 
identify and respond. Pt. denies that she recalls 
any details of the events leading to her 
hospitalization. She appears genuinely confused 
about how her trauma occurred. Pt. was prepared 
for the eventuality that she may be questioned 
extensively about the incident and she appeared 
agreeable.” 

The first day Christie was able to get up out of 
bed and into her wheelchair wasn’t until the 26th, 
a week after she was shot. Christie was hanging on 
to the right arm rest of the chair with her left 
hand, and her shoulder pressed into the side of the 
chair. She was in agony when Paula Krogdahl came 
to interrogate her. Paula asked, "What happened 
that night, Christie?” and Christie cried and said, 
“I don’t know,” and every time Christie would say 
"I don’t know,” Paula would say "Yes, you do 
Christie, you do too know.” 

They were torturing my daughter, you could see 
the pain all over her face, and in her eyes. Her 
body was crunched up and Paula kept telling her 
she knew something she couldn’t remember. 

Even if Christie did remember more, she 
couldn’t have said it anyway. She was saying all 
she could say. The nurses’ reports were all the 
same.,.”can say ’yes’,’no’, and ’I don’t know.’” 
Christie couldn't talk, but everyone was asking her 
questions and demanding answers. It was cruel to 
pile all this pressure and all these questions onto 
Christie when she couldn’t even talk, but they 
weren’ t as interested in her condition as they were 
in their case. 

xed 


Recollection —Wes Frederickson 


"I arrived at the hospital to visit my 
grandchildren and saw Paula, a sheriff's detective 
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and a nurse in Christie s room. They didn’t see me. 
Christie had been bedridden and it was the first 
time she’d been up. I felt it was more important 
for her to be left alone. 

"But Paula was interrogating her something 
fierce. And it WAS an interrogation, there’s no 
question about that. 

"It was over and over, repeatedly. Paula kept 
demanding, ’Tell me what happened that night, 
Christie,’ and each time Christie would say, ’I 
don’t know,’ or ’I can’t remember,’ and Paula 
would snap, *You do too remember, Christie, you 
do remember!’, implying that my granddaughter 
was purposely trying to lie to her. It was clear that 
Christie didn’t know what had happened to her, 
but Paula was relentless. She wanted an answer 
and she was determined to get it. 

'I finally went to the head of the hospital 
administration. Three times I talked to him to try 
to get them to stop. I felt someone should care 
about Christie, and no one did. It hurt her to be 
struggling to stay alive and then to have someone 
there all the time badgering her, and that’s exactly 
what they were doing to her. I was concerned about 
her health, and not about them being able to put 
their puzzle together. There was plenty of time for 
that later. 

"The nurses that were supposed to be taking 
care of Christie turned into guards for the police. 
They allowed Paula and the police to interrogate 
Christie brutally. They should have been stopping 
it, but instead they helped with it. And the 
hospital administrator wouldn’t stop it. The 
sheriff’s office had the run of the hospital.” 


x * 
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Christie 


I visited Christie around 10 o’clock the next 
morning, May 27. Christie used her hands and a 
form of pantomime to ask me why Cheryl couldn’t 
visit. I had known this question was going to come, 
and I knew it was not going to be easy to tell 
Christie that her sister was dead. 

I took Christie’s hand in my own and told 
Christie that Danny was in another hospital and 
couldn’t walk. Then I gently said that Cheryl had 
been in a tragedy and was up in heaven with God. 
By the time I finished, tears were streaming down 
my face. 

Christie sat listening to me and tears filled her 
eyes. Christie didn’t want anyone to see her cry, so 
she motioned to me to close the door, but two 
nurses and one of the detectives came in. 

Pointing to the detective, Christie said, "Him 
too?” meaning did he have to stay there, too? 

"Him too,” I sighed. 

Christie wanted to cry, but she wouldn’t do itin 
front of them. It was a classic example of “like 
mother, like daughter.” I leaned over to Christie 
and whispered that it was okay for her to cry, to 
be sad that Cheryl was gone. But Christie refused 
to shed a tear. I asked Christie if there was 
anything she wanted. Christie choked back the 
tears and asked me if she could hold the 
unicorn. 

Christie’s physical condition was critical from 
her gunshot wounds, the medication, chest tubes 
and recent surgery. Her psychological state, which 
had been improving, had deteriorated since she 
learned of her sister’s death and Dannys 
paralysis. Dick Tracy and Dr. Wilhite were aware 
of Christie’s condition, but this did not prevent 
them from interrogating her again. 

Patient Care Record: "Dr. Wilhite and Detective 
Tracy in and talking to Pt. regarding how injuries 
were received.” Detective Tracy s report of this 
interrogation states, "The interview was conducted 
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after Dr. Wilhite had ascertained that Christie 
appeared to be in good spirits and capable of 
withstanding a brief questioning.” 

Tracy s claim that Christie was "in good spirits” 
was at odds with the Patient Care Record, which 
said Christie was "Crying frequently...asks about 
death of sister...complains of pain when right 
shoulder is touched.” The first interrogation, for 
Tracy, was unfruitful: 


WILHITE: Do you know what happened to you? 
CHRISTIE: No. (Shaking her head negatively. ) 
WILHITE: Do you know what happened to your 
brother and sister? 

CHRISTIE: No. 

WILHITE: Do you know where your brother is? 


CHRISTIE: Yes. (Nodding in the affirmative.) 


TRACY: Did you go for a ride in the country 
before you came into the hospital? 

CHRISTIE: I don’t know. 

WILHITE: Do you know how you got hurt? 
CHRISTIE: No. (Shaking head negatively. ) 
WILHITE: Do you know how your brother got 
hurt? 

CHRISTIE: No. 

WILHITE: Do you know how your sister got hurt? 


CHRISTIE: No. 
WILHITE: Do you know where she is? 
CHRISTIE: No. (Started crying.) 


It was clear from this interrogation that 
Christie had no memory of what had happened to 
her the night of May 19. Even Tracy s attempt to 
plant the idea in her mind that she had been fora 
ride in the country did not elicit any memory from 
Christie. 

After this latest interrogation, Christie was left 
alone but nurses noted she could not sleep. 
“Awake, very tearful...up in chair.” 
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The nurses noted that Christie was showing 
signs of improvement, physicallyand mentally. But 
Tracy or Krogdahl or Hugi would show up and 
interrogate her, and after each interrogation, 
Christie would begin to withdraw, becoming teary 
and uncooper-ative. 

Three hours after Christie’s interrogation by 
Tracy and Wilhite, Paula came to Christie’s room. 
Christie was in the wheelchair but so weak she 
couldn’t sit up on her own. Her chest tubes had 
been removed just hours earlier, she was paralyzed 
on her right side, her hand was in a cast and she 
still had an I.V. in her shoulder. 

Paula took pillows and a blanket and placed 
them around Christie’s small frame to keep her 
from falling over. She was thin and weak from 
having three units of blood replaced. Christie was 
barely strong enough to sit up, much less be taken 
outside. 

The Patient Care Record for May 27, 1983, at 
1800 (six o'clock p.m.) contains a nurse’s notation 
casual in its brevity: "Outside in wheelchair with 
D.A. friend.” 

But what the entry does not show is that Paula 
Krogdahl took Christie out of the hospital without 
being accompanied by a nurse or other medical 
personnel. 

Christie was still in the Intensive Care Unit in 
critical condition. It was evening when Paula took 
Christie outside into the cool night air. In an 
emergency when seconds might have meant the 
difference between life and death, Paula could have 
done nothing more than run back into the hospital, 
leaving Christie outside by herself, or push 
Christie’s wheelchair back into the hospital at 
breakneck speed. 

There was no sound reason for Christie to be 
taken outside, and considering her medical 
condition, there was every reason not to. She had 
just had lung surgery and was at risk for infection, 
and if pneumonia or a chest cold set in it could be 
life-threatening. Paula wanted to questionC hristie 
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and this was the easiest way to get her alone. It 
was also the most dangerous for Christie. 

The nurse’s report notes that Christie returned 
to bed at 7:00. During that time, Paula had 
Christie in the night air, questioning her, 
confident that she wouldn't be interrupted by me, 
the doctors or the nurses. 

Around eight that evening Christie surprised 
everyone by speaking her first sentence — she 
spoke about her father, then said "I know Arizona.” 
It was a real milestone. They removed C hristie’s IV 
and for the first time in many days, nurses noted 
that Christie was happy and laughing. "M other 
here visiting with daughter—seems very happy, 
smiling, watching TV and laughing.” 

Christie continued to be cheerful and happy for 
the next two hours. They talked a bit more and 
Christie finally fell asleep watching TV at 11:00. 

But an hour and a half later, Christie was 
awake. Patient Care Record: "fussing...cries 
whenever nurse leaves room...sleeps 20-30 minutes, 
cries in sleep and awakens... when questioned if she 
was dreaming says no.’ States "I don’t know,’ 
when asked why is crying. Denies pain except when 
Rt. shoulder is touched.” 

For Christie, this day had been the worst since 
she had been shot. She learned that her sister was 
dead, and that her brother couldn’t walk. Detective 
Tracy and Dr. Wilhite asked her questions but they 
didn’t seem to believe her answers. Then Paula 
came and took her outside and asked her more 
questions, and Paula apparently didn’t believe her 
either. Every time C hristie turned around someone 
was there demanding to know what had happened. 
She kept saying over and over that she couldn’t 
remember, but no one seemed satisfied, Paula least 
of all. Christie didn’t like it when Paula thought 
she was lying. 

Dr. Wilhite’s "Progress Notes” entry for the day 
shows that I talked to him about "possibility of 
having both of her children in the same room, she 
would like to have both children in the same 
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room.” And I wanted that room to be at Sacred 
Heart Hospital. Christie was being subjected to 
interrogations by Dick Tracy, Paula Krogdahl, the 
District Attorney and others. And the nurses acted 
as guards to keep the family out of the room and 
make sure police had unrestricted access to 
Christie, even though she was still in critical 
condition. I made it clear to Drs. Wilhite and 
Miller that I wanted Christie transferred from 
McKenzie-Willamette to Sacred Heart. In my 
exuberance, I exclaimed that I "would take Christie 
there myself if I have to.” Christie was doing 
better, and being with Danny would help both of 
them I mentioned it to Christie, and the idea of 
being with her brother excited her and cheered her 
up. 
Dr. Wilhite, apparently believing that I was 
immediately going to attempt to take Christie out 
of the hospital myself, alerted the authorities. And 
wheels were put into motion that resulted in the 
State of Oregon taking custody of Christie and 
Danny. 

The nurse’s notes for the morning show that I 
visited between C hristie’s physical therapy at nine 
and speech therapy at ten. I returned at eleven and 
Christie was “talking, laughing at cartoons, 
(mother) talking to Christie frequently about 
things they'll do when she gets out, taking a ride 
outside, chewing bubblegum, sister Cheryl, etc.” 

After Christie ate a McDonald’s cheeseburger 
and french fries, Dr. Wilhite came to see her and 
told Christie in plain terms what had happened to 
her and what parts of her body were injured. Dr. 
Wilhite asked Christie several questions about 
what had happened to her, but the Patient Care 
Records note that, "Christie just repeated, ’I don’t 
know’.” 

But whenever I was there, C hristie was in better 
spirits and more cooperative. Patient Care 
Record: 

"M other here, Christie indicated she was tired, 
but wanted to see her mother.” We had a short 
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visit before Dr. Tracy came for speech therapy — 
"worked for 1/2 hour, did very well — see 
therapists note,” wrote the nurse. "Mother here 
with sundae for Christie — decided not to wake 
her”....."M other back in, ate a little of the sundae, 
watching tv with mother”.... "awake with mother at 
bedside, indicates appropriate answers to yes and 
no questions...watching tv, spirits up”....”“mom 
here, laughing and conversing with yes and no.” 

Each time I visited with Christie, the nurses 
noted that Christie was cheerful and willing to 
work with the therapists. My constant visits with 
Christie led to a marked improvement in her 
speech therapy. Dr. Tracy: 


"Patient responsive and attentive, with minimal 
crying. Completed sentences with name and grade. 
Able to copy first and last name with some 
problems, attention improved, linguistic status 
improved....Pt. is smiling and conversing with 
mother, using ’yes’ and ’no’clearly.” 


For twelve days C hristie had lain in the hospital 
and after visits from me the nurses noted that she 
was cheerful and happy and laughing. And the 
notes also showed that when I left, Christie cried 
for me. Patient Care Record, May 31, 2200 (10:00 
p.m): ‘Mother here for short visit. Christie 
sleepy. Very whiny and upset when mother gone.” 

Christie’s condition was improving fast, 
physically and mentally, but the interrogations 
continued, even though time after time Christie 
said "I don’t know,” or "I can’t remember.” 

Although it was a great relief to see Christie 
getting better, my diary entries show how I was 
becoming worn down running back and forth 
between the two hospitals, trying to keep an eye 
on both Danny and Christie, and to be there for 
them even though I was still grieving for Cheryl. 
And as if that weren’t enough to go through, I had 
the police to deal with too. 

Notes from my diary: 
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“Remove bullet from Chris’ shoulder. Cops took 
pictures of Christies wound and my arm again. 
“Went to see Danny. Paula was there by his bed, so 
I politely asked her to leave. She did. 

“Later, Paula called Steve and he left to take a 
shower. Guard rated the situation a ’1’. (?) 

“Steve and I talked briefly about a .22 handgun 
he says I had. 

“Tracy asked if I would take a lie detector. I said 
yes. Tracy told me that lie detector test was setup for 
61-83. He says I need to take test to PROVE 
innocence. 

‘T’m exhausted. I spend all my time traveling 
between MW and SH...crying...and talking to cops. 
I’m beat. 

“I spend a lot of time crying over Chris and C her 
and Dan. Tracysays I’macting God —I think he’s 
Crazy. 

"Christie asked about Cheryl. I told her that Dan 
was at SH & Cher was in heaven. 

“Paula took Christie outside alone. I don’t think 
it was safe. The nights are damp & Chris just had 
lung surgery.” 

+ * % 


Dick Tracy 


I was surprised but unafraid when Dick Tracy 
asked me if I was willing to take a lie detector 
test. "You have to prove your innocence, Diane,” 
Tracy told me sarcastically. Without hesitation, I 
agreed to the polygraph. I had nothing to hide and 
believed that as soon as they cleared me they would 
start looking for the man who had shot us. Tracy 
said he would arrange for the polygraph as soon as 
he returned from "a weekend off.” 

But Tracy didn’t intend to take the weekend off. 
It was an attempt on his part to make me think he 
was relaxed enough about the case to take time off. 
Tracy intended to prove I had shot my children 
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and he wasn’t going to take an hour off, much less 
a weekend. He was headed to Chandler, Arizona, in 
search of evidence and witnesses to help him prove 
that I had murdered my daughter. Tracy knew that 
my boyfriend Bert had already told Detectives 
Doug Welch and Paul Alton that the minute he 
heard about the shootings he knew I had done it. 

"We knew where we were headed,” Tracy later 
said in a newspaper interview. "The investigation 
pointed to her from the first. How long do you play 
her bushy-headed stranger game?” 

Early next morning I returned to Christie’s 
hospital after seeing Danny. Every day since I had 
gotten out of the hospital, I had shuttled back and 
forth between hospitals, hour after hour, crying in 
the car all the way, then taking a few moments in 
the parking lot to compose myself before I went in 
to see my children. This morning, before I went 
into Christie’s room, I stopped in what was being 
called “the guards’ room.” It was actually the 
lounge for visitors of ICU patients, but the police 
had taken it over. I went to the sink and washed 
my face, trying to calm myself so I wouldn't 
distress my daughter with a worried, tear-stained 
face. Dick Tracy was there speaking to George 
Hurrey, a Lane County Sheriff’s Deputy who was 
guarding Christie. 

"Gee, Diane, you look terrible,” said Tracy. 
"What's wrong? You look like yov re upset.” 

"Whats wrong? What's wrong?” I completely 
lost control of myself and began screaming and 
swearing at Tracy. "You motherfuckers spend all 
of your time sitting here in this goddamn hospital 
instead of out there looking for the man who did 
this!” 

Tracy smiled smugly and said, “Yow ve got to get 
some rest Diane, yov’'re starting to believe your 
own story.” 

The shock of what Tracy was saying to me was 
like a slap in the face. I wiped my tears away and 
washed my face again before calmly leaving to go 
see Christie. Patient Care Record: "Mom here, 
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laughing, conversing with yes — no, occasional 
words with mom.” 

After the visit, Tracy pulled me aside and 
ceremoniously handed me his business card. "We 
still want you to take a polygraph, and we also 
want you to testify in front of the Grand Jury.” 

"What's the Grand Jury?” 

‘Well, it’s a group of people who want to help 
find out who did this.” 

It wasr ta very clear explanation, but I thought 
that if it would help, I would agree. 

I told Tracy that he had been "acting all crazy” 
the past few days, and asked if it was because of 
the .22 handgun Steve had talked about. We 
discussed the gun for a couple of minutes. "So you 
don’t have that gun?” Tracy asked. 

'No.” 

Tracy dropped the subject, and I figured he 
really didn’t have much interest in it. 

Tracy acted amazed by how cooperative I was. I 
was the number one suspect, yet I had signed a 
formallowing police to search my house and car on 
the night of the shootings, had re-enacted the 
crime on videotape, given police my clothes, 
submitted to gunshot residue and trace metal tests 
on my hands, let them photograph my wounds, 
photograph my children and take possession of the 
bullet that had been recovered from Christie. And 
now I was consenting to a lie detector test and to 
appear before the Grand Jury. And throughout all 
of this, no one had ever informed me of my rights, 
or suggested that I might want to consider getting 
an attorney. 

My father didn’t know the law, but common 
sense told him that I needed a lawyer, that I 
should not be cooperating with police who refused 
to believe a word I said about the man who had 
shot us, but were singularly intent on gathering 
enough evidence to arrest me for murder. The 
night of the shootings, my father recalled, when he 
saw how slightly I was wounded, he'd told Set. 
Rutherford he thought I did it. But after months 
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of talking about it with me and with dealing with 
the police, my father believed in my innocence. 

I truly believed I couldn’t be arrested for 
something I did not do; I felt I had nothing to 
worry about. In my innocence and naivety about 
the law, I honestly thought that the police were 
there to help me even though I saw them take 
deliberate steps to make me sad, make me cry, 
make me angry, maybe make me lose control. 

I realize that it’s quite difficult to prove a 
person didn’t do something but they had access 
to me, which means that if they suspected me of 
wrongdoing, they could get their proof. Knowing 
myself that I was innocent put me at ease. I did 
not fear arrest, because I had done nothing wrong. 
My biggest concern was fighting the state to get my 
kids home. The juvenile courts and criminal courts 
stand worlds apart. 

I would soon learn that they weren’t that far 
apart at all. And the game that Tracy was playing 
with me was about to get deadly serious. The state 
was about to take my children, though I didn’t 
know it yet. And Christie’s interrogations were 
going to continue and intensify with no further 
interference from me or my parents. 


* *# 


Jim Jagger 


The morning of June 1 my mother and I told 
Chaplain M osely of our concern for Christie, that 
the police were interrogating her so much that she 
couldn’t stop crying. Mosely telephoned an 
attorney he was acquainted with named Jim Jagger, 
and made an appointment for me to see Jagger at 
10:00 that morning. 

Jagger had followed the case in the papers like 
everyone else, but there had been no mention of 
the investigation involving me at all. He brought 
me and my mother into his office and I told him 


63 


DIANE DOWNS. BEST KEPTSECRETS 


about Christie’s interrogations, about all of the 
things I had done for the police, and that I’d 
agreed to take a polygraph and testify before the 
Grand Jury. 

"No, you aren’t,” Jagger said matter-of-factly. 
He explained to me exactly what a Grand Jury is: 
they hear testimony and issue indictments. Jagger 
told me that Tracy was pressuring me to go with 
the hope that I would say something to incriminate 
myself. 

Jagger reached for the phone and called Fred 
Hugi, the assistant DA who had been assigned to 
the investigation by District Attorney Pat Horton. 
Hugi came on the line and Jagger told him that he 
represented me. “She won t be taking a polygraph 
test or going before the Grand Jury,” Jagger told 
Hugi. 

Hugi was undoubtedly disappointed. Jagger was 
not going to allow me to continue to be as 
cooperative as I had been thus far, and Hugi was 
going to have to start fighting for things he had 
been getting from me routinely. 

Jagger told me that he would come to the 
hospital later that day to see what he could do 
about stopping the incessant interrogations of 
Christie while she was still in the Intensive Care 
Unit. He had no idea how bad it would be when he 
got there. 


* € * 


Christie’s Reversion 


Paula Krogdahl returned on June 1 to question 
Christie again, but Christie still couldn’t say more 
than yes and no. She was not able to get out of bed 
on her own. The Patient Care Record for the day 
reveals Christie’s physical condition, as well as 
her response to Paula: 
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"Legs weak, — seems to step normally, knees 
buckle, cries when stands —states ’no’ when asked 
if it hurts. Christie said "Mommy.’ Whining & 
crying at almost every question asked, refuses to 
answer many questions.” 


Paula was not having much success with 
Christie, and she’d hoped she would the day she 
went to Christie’s room laden with packages. She 
laid the boxes and bags on a chair in the room and 
told a wide-eyed Christie that she had surprises 
for her. Christie perked up at the word 
“surprises,” as would any normal 8-year old. Paula 
pulled a stuffed doll from one bag, then several 
toys from another. 

"These are from your daddy,” Paula told 
Christie. "He asked me to give them to you and tell 
you that he loves you.” 

Paula spent hours with Christie. My brother, 
John Frederickson, had been waiting that evening 
for two hours to visit Christie. I arrived at the 
hospital and found the door closed and barged in, 
but the nurse pushed me out the door, slammed it 
on my cast and held it shut. Dick Tracy stood by 
the nurse’s station watching, never moving. 

Paula emerged moments later and I stormed into 
Christie’s room and slammed the door on the 
guard standing in the hall. I immediately got into 
an argument with Dr. Wilhite about letting Paula 
interrogate Christie when she was so weak I 
grabbed the doll Paula had brought Christie and 
hurled it into the trashcan. 

"You can’t be in here without a police officer 
present, Diane,” said W ilhite. 

"If that bitch Paula can come in here and 
question Christie without a cop present, thenI can 
come in and tell her that I love her without one 
present. You know, I’mreally disappointed in you,” 
I told Wilhite. "You saved Christie’s life, and now 
you're hurting her by letting them question her!” 
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Dr. Wilhite was taken aback by this attack, and 
he would remember it most clearly the day he took 
the stand to testify against me. 

Dr. Miller took me aside in the hall when I came 
out of the room and told me it was hurting 
Christie for the detectives and Paula to keep 
questioning her the way they had been. "If they 
don’t stop interrogating her like that, she'll 
revert, and she won't talk again.” 

I was terrified that what Dr. Miller was 
predicting would soon come to pass, and I told 
Jim Jagger what Dr. Miller had said. That evening, 
Jagger and his associate, Lauren Holland, came to 
the hospital to postpone the interrogations until 
Christie had recovered. They visited Christie 
twice, first at 9:00 p.m and again an hour later. 
The duty nurse noted, "Mrs. Downs’ lawyer here to 
visit Christie, walked down main hall and back...” 
then, “Mrs. Downs’ lawyers here again, the female 
lawyer talked to Christie for ten minutes ina voice 
so soft that only Christie could hear.” 

The nurse thought Lauren Holland was coaching 
Christie or somehow manipulating her, when in 
fact Holland was attempting to assess the state of 
Christie’s emotions in the face of these repeated 
interrogations. Christie was in fragile physical and 
mental condition and was being tortured by the 
interrogations, but her mental and emotional 
problems were only beginning. 

Christie finally fell asleep late W ednesday night 
knowing that I would be there when she woke up, 
that I would talk to her and bring her french fries 
fromM cDonald’s and play games with her. Christie 
had no idea that the next time she awoke, I would 
no longer be her mother. 


* #** 
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Commitment Order 


I was scheduled for surgery at 2:00 p.m June 2, 
but I arrived at the hospital at 10:00. Christie was 
having speech therapy with Dr. Tracy and was 
crying when I entered her room 


Patient Care Record: “Dr. here to examine pt. 
—pt. very whiny and irritable during exam, refuses 
breakfast and bath, Mom continues at bedside, 
with 24 hour detective surveillance continuing at 
doorway. Speech therapist at bedside, pt. whining, 
crying, has been asleep all a.m. Uncooperative with 
therapist.” 


I took Dr. Tracy aside and asked quietly, 
"What's wrong with her?” 

"She won't talk, it’s plain and simple.” 

"Yesterday, Dr. Miller said if they don’t stop 
interrogating her she'll revert and never talk 
again,” I told him 

"He’s right,” said Dr. Tracy. "Every time she 
says something, they say she’s lying...she is 
reverting.” 

Right before my surgery, I went to Christie’s 
room and told her she needed to work with Dr. 
Tracy so that she could talk. Christie leaned over 
to me and said plainly, "I don’t want to talk, 
ever.” 

"Please don’t say that, Christie, you have to 
work with him and get better,” I told her. But the 
interrogations were taking their toll. If they 
weren't going to believe her, Christie was just 
going to stop talking to everyone. 

Jim Jagger was doing his best to stop the 
interrogations, and at 1:00, right after detectives 
came to Christie’s room to question her and 
"measure entrance and exit wounds”, a written 
legal notice was attached to Christie’s chart 
demanding that the hospital personnel stop being 
police guards and interrogators and concentrate 
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on the medical care that Christie needed. The 
letter was useless against the power of the state. 


Patient Care Record, 2:00 PM: “Letter from 
mother’s lawyer on chart. Mom prevented from 
closing door to be alone with pt. by Det. George 
Hurrey at 11:00.” Dr. Wilhite examined Christie 
and noted, “Tearful; doesn’t want to communicate, 
refuses to smile or move arm.” 


This was the day I was scheduled for surgery to 
have a steel plate put in my arm. At precisely two 
o’clock, as I was being wheeled into surgery, my 
mother was sitting with Christie. All of a sudden, 
"a whole bunch of them came storming into the 
hospital,” my mother said. "They purposely waited 
until Diane was in surgery and under anesthesia, 
so they knew she couldn’t interfere with them.” 

Dick Tracy, Paula Krogdahl, Roy Pond, Doug 
Welch, and several other officers swept into the 
halls outside Christie’s room like an invasion 
force. My mother and the nurse were ordered to 
leave, and for an hour Paula questioned Christie 
as a nurse watched through the window. Christie 
was visibly distressed; she cried and could not 
stop. At the conclusion of the interrogation, 
Christie was told, "Your mommy is no longer your 
mommy, the state is.” 

"Paula from CSD here questioning patient. 
Detective Hurrey adjoins room, patient tearful,” 
wrote the nurse. Such understatements about 
Christie’s emotional condition were proving to be 
the rule in the nurses’ reports. Christie was more 
than tearful, she was devastated. 

At 3:00 a court order signed by Juvenile Court 
Judge Gregory Foote was attached to Christie’s 
file giving temporary custody of Christie to Dr. 
Wilhite, Dr.Miller and McKenzie-Willamette 
Hospital. And what prompted the order? Not any 
evidence that had been uncovered or any 
statements by the children that I had hurt them, 
but my own statements that I wanted Christie out 
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of M cKenzie-W illamette Hospital and into Sacred 
Heart with Danny. 


"Christie Ann Downs is currently hospitalized 
and is in need of further treatment. Her parent, 
Elizabeth Diane Downs is stating she wants to 
remove said child from the hospital. The Lane 
County Sheriff's Office and Children’s Services 
Division need to continue the investigation into 
the shooting incident of May 19, 1983. As said 
child’s mother is a possible suspect in the 
shooting it is felt that the child is in need of 
protective custody.” 


With this language, the State of Oregon seized 
custody of Christie. A June 6 court hearing before 
Judge Foote was scheduled to determine whether 
the temporary custody order would be continued. 


* * € 


Eugene Register-G uard 


The third banner headline about the case 
appeared in the Eugene Register-G uard June 6 and 
read, “Wounded Children in State’s Custody.” 

Officials of the State Children’s Services 
Division were silent on the proceedings, saying 
only that they had "filed a petition to take custody 
while we conduct an investigation of our own,” and 
had filed petitions for “shelter-eare status” for 
both children. 

But the Springfield Police were not at all silent. 
According to the Register-Guard, ina report filed 
with the Circuit Court, Springfield officers 
..."revealed that in an interview with the police 
shortly after the attack, Elizabeth Downs made 
several jokes and told officers, ’I wasn’t going to 
let him take my new car.’” 

The article noted that routine CSD practices 
involving protective custody are to "observe a child 
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and make a determination of whether the injuries 
are consistent with the explanation given.” 

Finally, the newspaper revealed that Judge 
Gordon Cottrell, only six days after the shootings, 
“signed an order enabling the state medical 
examiner to collect evidence from the shooting 
victims and from the hospitals treating them 
without the approval of the victims or their legal 
guardian.” 

Detectives told the paper they "had not ruled 
out any possibilities” in their investigation. 
However, they refused to say whether there were 
any suspects other than the man I had described 
to the police. The article implied more than it 
explained, with evasions fromeveryone quoted. But 
the implications were ominous for me. 


* + * 


Christie 


The day they told Christie that I wasn’t her 
mommy anymore was the start of the long process 
of turning Christie into the states star 
prosecution witness. It was also the start of the 
erosion of Christie’s mental condition. Patient 
Care Record for June 3, 1983: "Sleeping — 
frequently whimpers in sleep —doesn’t awaken — 
rapid eye movements noted —sleeping —eontinues 
to occasionally whimper in sleep and says ’no—no 
—no —no,’ and ’M ommy.’” 

Progress Notes, Dr. Stephen Wilhite, June 3: 
"Quite fussy and doesn’t want to communicate this 
a.m. Appears and acts depressed.” 

Christie was doing exactly what she had told me 
she was going to do —she had stopped talking 
altogether.When Dr. John Tracy came for speech 
therapy he noted:’"Pt. refused Speech Therapy.” 
Hours later he noted, "Pt. refused Speech Therapy 
again.” 
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Doctor Wilhite: "Christie is stable enough to be 
removed from the Intensive Care Unit, but she 
needs a room with controlled access.” This was a 
euphemism meaning a room that would allow police 
interrogations to continue, while unwanted visitors 
(such as the chaplain) would be discouraged. 
Nurses’ Progress Notes: "There has been an 
apparent change in her demeanor. She is less 
spontaneous and interacts less. She may well be 
showing signs of depression.” 

Pediatrics Progress Notes, Dr. David Miller: 
"Christie still vacillates as far as emotions and 
cooperating. Will contact Dr. Vergamini for 
another session, and his recommendations for 
ongoing *therapy’.” 


Everything Dr. Miller and Dr. Tracy had been 
saying about C hristie not talking again was coming 
to pass, but the doctors and nurses were surprised 
she was doing so poorly. W hen I saw the notice on 
Christie’s chart giving the doctors custody of 
Christie, I broke down in tears. It was more a 
statement of conquest rather than record. 

If everyone would have just left her alone and 
let her get better, everything would have been fine, 
but they just wouldn’t let up on Christie. 


* * + 


Drugs and Dreams 


For weeks, Children’s Services Division said 
that as long as the police had questions about the 
case, I could not see my children. I told the police 
everything I knew, but that was not enough for 
them. I searched my memory but there was nothing 
left — nothing more. That’s when I turned to my 
dreams for assistance. Now, from the advantage of 
being far removed from that time, I look back and 
shudder. I remember the words of Susan Staffel: 
"You can’t see your children as long as the police 
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have questions.” Any reunion with my children was 
wholly contingent upon my “remembering” 
everything and finding Cheryl’s murderer. The 
stress being applied was extremely intense. I 
accessed my true memory, my dreams and my logic 
in search of the missing pieces. And in the midst 
of all this emotional and mental turmoil, I 
underwent surgery on my arm, and for the first 
time since the shootings, I was heavily medicated. 
M y search for the missing pieces of what happened 
that night, and the drugs administered during and 
after the surgery, combined to produce a series of 
changing scenarios, differing versions of the same 
event playing over and over. There was one man, 
there were two. They knew me. They didn’t know 
me. One had a ski mask, one’s face was unmasked. 
I no longer could tell where reality stopped and 
the dreams started. 

Before the surgery on my gunshot arm, I signed 
an "Authorization and Consent for Operation’ 
wherein I agreed to allow doctors to graft bone 
from my hip if the damage in my arm was extensive 
enough to warrant it. Upon opening the wound, the 
doctor discovered severe damage, far beyond 
anything revealed in x-rays. M y arm was shattered 
and a graft was imperative. Doctors took a piece 
of bone from my left hip, and sutured that wound 
shut before working further on my arm. 

A steel “Badgley plate” was attached to the bone 
with six steel screws. The doctor also removed 
numerous fragments of lead before closing the 
wound. 

The Nursing Care Plan prepared prior to 
surgery warned staff to be aware that, "Diane 
Downs’ return to hospital may reopen painful 
memories of initial admission 5/19.” The plan 
instructed staff to "encourage patient to express 
feelings, and be willing to listen.” The final 
instruction read: “Encourage visiting and support 
from family and friends.” But the only friend I 
had in the whole world was my daughter Christie, 
and I was not allowed to visit with her. 
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I woke up in the recovery room in great pain, 
and over the next forty-eight hours would be 
medicated continuously. Following the surgery on 
my arm, I was given a pain killer, Percodan, every 
three hours, as well as 125 milligrams of Demerol, 
and 25 milligrams of Vistaril. Finally, I was given 
a 500 milligram dosage of Placidyl, a strong 
tranquilizer. The drugs, compounded by my worry 
over Christie and Danny, and my utter exhaustion 
from police, created a hate and anger-filled Diane 
Downs. Normally concerned with my appearance, 
I refused baths and personal care, and wanted 
nothing but to see Christie. Each time I asked to 
go, Christie was “asleep” and could not be 
wakened. 

Nursing Care Record: “Verbalizing concerns of 
family care situation and her future...sleeping 

orly, states she is concerned about court hearing 

over custody of children). A restless night.” 

All day I kept asking to see Christie and refused 
to discuss anything else. I refused a bath again, 
refused to eat or cooperate in any way except to 
take pain medication. The Nursing Care Record for 
the day clearly showed how removed I was from 
reality. I was angry and it came out in a burst of 
sarcasm aimed at how "bad" I must be for the state 
to take my children away from me. 

"Pt. states news of losing custody of children 
upsetting — tho appreciated drs. coming in to 
inform her prior to ’hearing it on news...’ States 
she asked if they would treat child as ’viciously as 
she had —stated she said to them’ congratulations, 
you have just become the father of a girl.’ She 
states that she does not feel relieved regarding 
their care despite the fact that she is unable to 
herself and that she ’just hates it?” 

Finally, late that evening I was allowed to visit 
Christie but was accompanied by a nurse and a 
police officer. Christie’s Patient Care Record, 
which for two days had contained nothing but 
negative notations about C hristie’s depressionand 
her crying now reflected my visit: “Had good visit 
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with mother, spent 20-30 minutes— Christie has 
been in good mood rest of evening.” Every time I 
came to see her, Christie cheered up and did 
better. But those times were becoming fewer, and 
soon they were going to stop altogether. 

For two full days I continued to be medicated 
for pain until finally I stopped the prescribed 
dosages myself. I had been hallucinating and 
having terrible dreams. In one, the man who was 
shooting my children was someone I recognized. In 
another, there were two men in ski masks; I tore 
the mask off of one who had called me by name, 
and he referred to a tattoo of a rose I carried on 
my left shoulder. M y dreams had been bad before 
the medication, but these nightmares were more 
than I could bear. I wrote in my diary: 


"Feel very persecuted and beat. Nurse says I am 
being sacrificed. 

“The cops aren't even looking for the guy. 

“Dreamed last night Seems as though the person 
knew me. Is it true or is it fantasy? Has it just been 
suggested so many times that it seems real, oris it 
real?” 


* * * 


Christie 


Christie awakened tearful and cranky, with no 
real change from the previous day. But several 
hours later she was improving enough for the 
nurse to note: "Good session with speech 
therapist, smiling, laughing, good exchange.” I 
kept asking to go visit Christie, but each time the 
nurse said Christie was asleep. 

After being put off four times, I got out of bed 
and walked right past the nurses station and took 
the elevator down to the first floor. I weaved 
unsteadily down the hall to Christie’s room and 
saw Steve and Paula through the window. Christie 
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was wide awake. The nurses had been lying, 
purposely keeping me from Christie. And Christie 
was expecting me to come—I had promised over 
and over that I would be back. I was sure that 
Christie thought her mother didn’t care about her. 
My anger, fueled by the drugs coursing through 
me, spilled out in a burst of obscenity at Paula 
and Steve. Patient Care Record: 


‘Mother refers to Paula as ‘that bitch’ while 
sitting next to Christie. "Steve has always wanted 
custody, I’ll bet he hired a hit man to do this to us 
just so he could get custody,’” the nurse quoted me 
as saying. "Christie remains very quiet and 
withdrawn.” 


I was completely out of control and the nurses 
recognized it. I was so weakI could hardly stand 
up. Someone called the third floor and had a 
wheelchair sent to Christie’s room, I was wheeled 
back to my room and forbidden to leave the floor 
alone. Nurses’ notes: 


"Patient angry with rule imposed regarding 
leaving nursing unit unattended.” 


* + € 


We Are Prisoners 


I spent the entire night of June 3 reliving the 
shootings over and over. Every nightmare was 
different but in each one I saw blood and the faces 
of strangers. The actual memories I had of the 
night of the shootings were nowhere near complete. 
There were things I just could not recall. And 
through a mental process known as 
“reconstruction” I was going to start incorporating 
memories from my nightmares into my jagged 
memories of the actual incident, until the two 
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would blur in an indistinguishable haze of guns 
and shooting and faces. 

When I finally awoke, I was offered my pain 
medication. I refused the pill and declared I would 
not take any more of them. By 9:30 in the morning, 
I was in Christie’s room. At 2:00 in the afternoon 
I was back again, and we sat by the side door and 
played with a little puppy. The nurse noted that 
while Christie "seems uninterested in the puppy 
she had a good visit with mom” At 6:30 that 
evening, June 4, I returned and Christie and I had 
a long, subdued conversation. Patient Care Record: 


"M other in room talking of sister Cheryl being 
in heaven. Christie says she dreams of Cheryl and 
remembers her. M other explains C heryl’s in heaven 
with God, but they have her in their dreams. 
Christie does not seemsad. Mother states ’We are 
prisoners,’ and says, ’see the bars on the window?’ 
"No,’ states Christie, ’they are screens, not bars.’ 
Christie laughs. M other asks if Christie wants to 
go home. Christie states, `I don’t know.’ M other 
says she sees Paula and father (Steve) coming. 
Says ’I know you don’t like her questions any more 
than I do, but you have to be polite.’ Christie 
remains unresponsive. Paula does not enter room. 
Christie very happy to see father. Mother leaves 
to allow Steve to visit with Christie. She seems 


angry.” 


At 7:30 that evening, the nurse noted, "Christie 
quiet, states she’s tired. M oaning, says she wants 
to go to bed, says good night to father and mother, 
introduced to Susan Staffel with mother and father 
present. Susan states she will be coming to visit 
Christie from time to time.” Christie hoped Susan 
wasn’t going ask her questions and then say she 
wasn’t telling the truth when she said, "I don’t 
know.” 


Susan Staffel worked for the State Children’s 
Services Division and was instrumental in the 
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filing of petitions to take parental custody of my 
children. There was no doubt where Susan stood in 
this battle. She worked to terminate my visiting 
privileges completely and permanently and she 
wasn’t going to stop until she succeeded. 

Susan said a few quiet words to Christie, and I 
heard her tell Christie, “I’m your friend.” Christie 
fell into a troubled sleep; Nurses’ notes: “Crying 
out in sleep —tears in eyes ~looks around room to 
see if anyone is present — goes back to sleep 
immediately when nurse is in room.” 

Dr. Wilhite noted Christie was "still in a 
catabolic state, (the abating of a condition) 
however, still depressed. Can be coaxed to laugh 
but at other times quite withdrawn, which certainly 
isn’t inappropriate.” The next morning, Christie’ s 
Dilantin level was increased, and she was started 
on Tagamet to settle nausea, and “hopefully 
decrease chance of stress ulcer.” 


* * * 


A Futile Fight 


I woke the next morning, June 6, and again 
refused pain medication. The nurses wrote in their 
notes that I was expressing concern over the 
custody hearing scheduled for 11:00 that morning. 
I had been absolutely hateful when I was on the 
drugs, and repeatedly refused the nurses’ requests 
to eat or to care for my personal needs. Now off 
the painkillers and faced with losing custody of my 
children, I showered and washed away the 
complacency of the past four days. The battle was 
about to start again, and my fight was coming 
back. But this fight was going to be a futile one. 

After I had showered and dressed, the nurse 
came in and asked where I thought I was going. 

"I’m going to court for a custody hearing over 
my kids”. 
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"You can’t leave without the doctor’s OK,” the 
nurse insisted, "and he’s in surgery.” 

"You better call him because I’m leaving.” 

The nurse called the operating room, and the 
doctor gave his OK for me to leave the hospital. 
But by then I was already on the way to court, 
where I would lose custody of Christie and Danny. 
On my way out of the hospital, I stopped in to see 
Christie. We talked quietly for a few moments, and 
then Christie asked if she could sit in my lap like 
Danny did. 

"Of course you can, Christie,” I said, glad that 
we could have at least these few moments together. 
I gathered my daughter into my lap and cradled 
her like I did when she was a baby. It was the 
closest moment we'd had together since the night 
of the shootings, and neither of us wanted to let 
go. 
"I get to play with kittens later,” Christie told 
me excitedly. "Will you come back and see me 
then?” I promised that I would be back, and 
kissed my daughter and whispered, "I love you 
Christie, I love you.” 

Christie kissed me, and with tears streaming 
down her face, said "I love you, too.” 

The custody hearing before Judge Foote was 
attended by me, my lawyer Jim Jagger, my parents, 
Steve, Paula Krogdahl, Susan Staffel, Fred Hugi, 
and Bill Furtick, the children’s court-appointed 
attorney. The courtroom was filled to capacity with 
reporters and spectators. 

Jim Jagger told the court that the sheriff's 
office had developed “tunnel vision” and had 
focused on me as their only suspect. He accused 
police of “harassing” me, my family and friends in 
their quest to find evidence against me. 

Furtick argued that the children needed 
continuing hospitalization and protection as 
potential witnesses because police had said I was 
a "possible suspect” in the case, and that I had 
sought to obstruct police in questioning the 
children and taking photographs of their wounds. 
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I had tried to take Christie out of the hospital 
"against doctor’s orders,” said Furtick, and had 
refused to testify before a Lane County Grand 
Jury. Furtick accused Jagger and Lauren Holland 
of trying to keep investigators away from the 
children, and trying to "gain access to Christie s 
room over the objections of hospital personnel.” 

"The only one who doesn’t want the children 
questioned is the mother,” said Furtick, who then 
revealed that Christie had told several people at 
the hospital that she did not remember any male 
stranger at the scene. Finally, Furtick said 
Christie had appeared distressed when I entered 
her room on occasion, 

Jagger responded by angrily accusing Furtick of 
nothing less than "lies and fabrications” and said 
that I had nothing but the safety of my children in 
mind. “Diane Downs has tried to keep people away 
from her children to preserve what memory they 
may have of the shooting,” he said. 

Jagger objected to a court order allowing 
Children’s Services Division to intervene in the 
case because "CSD and the Lane County District 
Attorney s office work hand in hand and already 
have a biased view of the case.” 

"Christie Downs has asked repeatedly what 
happened the night of the shootings, indicating 
she does not at this point remember,” said Jagger, 
adding that if Christie were just left alone to 
recall the incident, her comments would exonerate 
me completely; he explained that I did not seek to 
take Christie home, but only to have her and 
Danny placed in the same hospital so they could 
see and talk to one another. Jagger said that I had 
declined to testify before the Grand Jury on his 
advice because I had already told police everything 
I knew, and Jagger listed the things I had done to 
cooperate with the investigation. 

At the conclusion of the hearing, Judge Foote 
immediately granted the petition of CSD to 
"maintain authority over all visitation and 
contact” with the children, and ordered that no 
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one be allowed to visit without the express 
approval of Bill Furtick. The order was prepared 
so fast that Christie was incorrectly listed as 
"Christine Downs.” Foote scheduled a second 
hearing for July 7 to determine if the children 
should be placed in shelter homes upon their 
release from the hospital. 

Answering reporters’ questions after the 
hearing, Jagger said that law enforcement officers 
had made their singular suspicion of me “obvious”, 
had failed to follow up at least "four or five” leads 
about people in the vicinity of the shootings 
flagging down vehicles, and “at the same time have 
failed to conduct a thorough investigation of all 
possible suspects and leads in the case.” 

“Our primary frustration,” Jagger told the 
Register-Guard, "is that we don’t know if they 
(police) have followed through. They’ ve been acting 
like she’s accused and they don’t have any cause 
for doing that.” 

Jagger explained that even though CSD had 
initially filed the petitions, the family of Christie 
Downs wanted this court hearing to force a third 
party to intervene and stop the incessant 
interrogations of Christie Downs. That third party 
was the juvenile court, but Foote refused to 
prohibit anyone fromseeing C hristie Downs except 
me. The interrogations would continue. 

I left court a defeated and broken woman. I was 
crying so hard I couldn’t see, and Jim was mad as 
hell. The judge ordered Susan Staffel to set up a 
visitation schedule to allow me to visit my 
children, but when I returned to the hospital after 
the hearing, no schedule was attached to Christie’ s 
chart, and the nurses would not allow me into the 
room. Nor would they allow me to see Danny. 

Christie was waiting for me to come back and 
visit and play with the kittens. Christie knew I 
was coming because I promised. She probably 
thought I didn’t care. 

Visiting guidelines were not yet in place that 
afternoon at 5:30 when Steve came to visit 
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Christie. The duty nurse, as she did every time 
Steve visited during her shift, wrote a positive 
report about Christie’s mood. "Father here, 
Christy (sic) seems pleased, took dinner well.” 

The same nurse was still on duty when I was 
finally allowed to visit Christie at 7:30. And as 
usual, she wrote a negative report about Christie. 
‘Mother present, allowed to see Christy after 
Susan Staffel called. Christy became tired and 
cranky near end of visit, not talking too much. 
Father not in room with mother.” 

"Sleeping, awakens crying frequently, then back 
to sleep.” 

The following afternoon at 12:45, written 
visiting guidelines were attached to Christie’s 
chart. I was allowed to visit Danny once a day for 
one hour, and Christie twice a day for twenty 
minutes each visit. The order stated: “Any visit to 
be terminated at the first reference to the case 
(Sheriff's office, District Attorney, CSD excepted), 
no phone calls of any kind, and no more than 20 
minutes at a time with no more than two visitors. 
TV off during all newscasts, and William Furtick 
will be present during any interview. Investigators 
and attorneys will not be admitted unless William 
Furtick is present.” 


= 


Interrogation 


Bill Furtick was present the next day, June 7, 
for the first interrogation of Christie following 
the custody hearing, so he didn’t need to be 
informed and approve of it. Furtick, Paul Alton 
from the District Attorney s office and Steve all 
questioned Christie from 12:25 until 12:45, 
according to the log of visitors that was now being 
kept by the police guard. Following’ the 
interrogation, the nurse noted that Christie was 
“tearful, wanting to go to bed,” although it was 
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only 2:00 in the afternoon. At 2:50, I came to visit 
and brought toys in wrapped packages for C hristie, 
and helped her open them. After my allotted twenty 
minute visit I left Christie, but returned for my 
second visit at 7:00. The nurses’ notes for 6:30 say 
Christie was crying, but stopped when I arrived. 
And for the first time, the nurse wrote a report 
about me and Christie that was not negative: 
"M other visiting —Christy smiled & laughed when 
mom said brother Danny moved legs & kicked mom 
on command. Christy & Mom seemed smiling and 
happy throughout visit.” 

After I left, the nurse noted that the rest of the 
evening, Christie was “very happy and laughing 
with nursing staff this pm.” If there was any doubt 
that my presence was a positive influence on 
Christies progress and mental state, this 
dispelled it. But still Christie did not recall any 
events of the night of the shootings. 

Progress Notes, Dr. Stephen Wilhite: "Christie 
still fails to remember details of shootings.” When 
Dr. Vergamini came back to see Christie for the 
second time, he asked her if she remembered him, 
and all Christie would say is "I remember.” But 
when she was asked what had happened the night 
of the shootings, she still insisted that she didn’t 
know. 

Christie was so adamant about this that every 
time they pressured her she would say she didn’t 
remember and then she would withdraw into 
herself and refuse to talk until I came to visit, and 
even then sometimes she was quiet. 

Christie never knew about a lot of my visits 
because she was so drugged with Dilantin that she 
couldn’t remember them. She never knew she had 
scars on her side from where they drained her 
lungs until I showed her. Christie was so drugged 
that she didn’t know anything. They messed with 
her brain so bad....I’11 never forgive the state for 
what they did to her. Christie had a lot of 
strength, but that wasn’t the source of what got 
her through, it was only the avenue through which 
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the necessity met its end. She needed to survive, 
and she did. 

She must have had a good start in life to go 
through all those months without seeing me or 
hearing from me. She had a lot of confidence, and 
that came from early on. When Christie was really 
little, I was overbearing on her. I didn’t know how 
to be a mom —she was my best friend, but I didn’t 
know how to be a friend either. Steve and I were 
not getting along, and he would stab and run, and 
I’d get frustrated and angry, and Christie would 
do things like any kid and I’d scream and spank 
her. When Christie was five, I was frustrated at 
Steve for something or other. Christie dropped 
something and I took her from behind, grabbed her 
shoulders with my hands and squeezed, trying to 
make her sit down, and it hurt my hands so much 
it made them cramp up. I pulled my hands back 
and realized if my hands hurt that much, what was 
it doing to her shoulders? I took her into my arms 
and cried, and I never touched her again. 

I remember after the shootings, asking the 
psychologist why Christie was so caring for me 
after all these years, and she said that so many 
years of good had passed since the bad that all 
Christie had were the good memories. It was easy 
for Christie to feel love because she felt loved. But 
I was a screamer. God, I was a screamer. 


* * * 


Eugene Register-G uard 


Lane County Sheriff Dave Burks was livid over 
Jim Jagger’s remarks in court and to the press 
about his department not following up leads in 
the case. Burks fired back on the front page of the 
Register-Guard with an old saw against attorneys 
that Jagger was "speaking froma lack of knowledge 
and posturing for the sake of his fee,” which said 
nothing about what Burks’ office was or was not 
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doing about looking for the man who had shot my 
children and me. 

"We can’t overlook Mrs. Downs, obviously, and 
we haven’t overlooked her, but were not 
overlooking the bushy-haired stranger that has 
been described to us either,” claimed Burks. "We 
are certainly following up every lead that comes 
into this department about possible suspects.” 

In fact, Burks was either lying or he was totally 
ignorant of what was going on in his office. The 
officer assigned to follow such leads was not only 
ignoring, but throwing away notes on possible 
suspects without contacting the people making the 
reports. And Burks’s office had still done nothing 
about a woman named Darlene Hilston and her 
report that the composite closely resembled her 
daughter’s ex-boyfriend. Hilston had shown the 
picture to dozens of people and all of them agreed 
that the man looked like the composite, but the 
police had yet to see it. 

The Guard article also quoted Bill Furtick as 
saying that "he hopes investigators will soon be 
able to question the children, especially Christie, 
to find out what they remember about the 
incident.” 

"They are still not really stabilized,” Furtick 
said. "I would expect sometime in the next couple 
of weeks a real interrogation can occur. I think it 
ought to occur. I think it has to.” 

Furtick was apparently speaking from a lack of 
knowledge, for in his absence prior to the court 
order, he was not aware that Christie had already 
been interrogated on fourteen separate occasions 
since her arrival at the hospital three weeks 
earlier. 

When I read that Furtick said Christie was not 
"really stabilized,” my first thought was if Christie 
was not “stabilized” on June 7, what was Paula 
Krogdahl doing taking her out of the hospital on 
May 27th, ten days earlier? How stable was my 
daughter then? 
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+ * 


Press Conference 


I was being cast ina role as the major suspect 
in the shootings and I believed I had a duty to 
answer every question put to me by reporters. But 
I also realized that the only way to force the 
Sheriff’s department to pursue leads on the man 
who shot me and my children was to make public 
the fact that they were not following up. 

Sitting with Oregonian reporter John Painter 
for over an hour on June 9, I talked about my 
feelings, my voice rising each time I wanted 
Painter to understand a specific point. “The police 
decided long ago that I did it,” I told him "A 
nurse at the hospital said that because it was such 
a horrible crime and they didn’t find him fast 
they re sacrificing me.” 

I described what it was like to be scrutinized at 
each movement and have every action analyzed by 
police looking for a weakness to exploit: 

"No matter what I do, I’m wrong. If I go to the 
hospital and cry, it makes the kids feel bad, and 
the investigators think I’m breaking down and they 
wait for me to crack So I go outside and cry if I 
have to. I smile because it makes the kids feel 
good, but when I do that the cops think I’m 
callous. I was the oldest of five kids. We were 
brought up to be tough, to not cry in public. But 
I cry. I ery every night. I cry every time I see 
Cheryl’s picture.” 

I explained that from the moment I realized I 
was the only suspect in the shootings, I took steps 
to keep the investigators away from Christie and 
Danny. "I don’t want the police in there alone with 
my kids. They could say my kids said anything.” 
I expressed anger at rumors that my children had 
incriminated me in the shootings. "If I had shot 
Danny,” I told Painter, "he probably wouldn’t be 
overjoyed to see me like he is now.” 


85 


DIANE DOWNS: BEST KEPTSECRETS 


Painter’s article repeated the results of the 
custody hearing, but said that a television news 
director had obtained a copy of a_ secret 
court-sealed affidavit that stated that “Christie 
reported seeing no man.” Painter’s article also 
included a quote from Lane County District 
Attorney Pat Horton. Asked about the contents of 
the secret affidavit, Horton said, "It would be fair 
to infer that the affidavit contended that the 
youngsters’ lives were still in danger.” And then 
in a statement that Horton no doubt wished he 
could have taken back, he added, "The search for 
the bearded stranger is not very high on the 
priority list.” 

Horton had admitted exactly what my father and 
I had been saying: that police had decided that the 
search for the gunman was not important. 

Since the shootings, there had been an endless 
stream of reporters’ calls to my parents’ 
Springfield home, and to the Springfield Post 
Office where my father was Postmaster. People 
talked endlessly about whether or not his daughter 
was a murderer. 

On June 10, to stem the flow of calls, Jim Jagger 
invited reporters from several local television 
stations and newspapers to my parents’ home so 
they could all question me at once. But Jagger had 
another motive as well. He was hoping that the 
publicity would produce some leads on the man the 
sheriff's office wasn’t looking for. 

I told the reporters that the sheriff's office had 
only looked at one suspect and one theory — that 
I shot my children and then turned the gun on 
myself. I said that the police continually pressured 
me, hoping for a confession, but that I “will not 
confess to something that I did not do. There’s no 
evidence. I didn’t do it and there can’t be any 
evidence if you didn’t do something.” My father 
explained that I had hired Jim Jagger after two 
weeks of being harassed by police and that Jagger 
and a private investigator were conducting their 
own investigation into the shootings. He 
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encouraged anyone with leads to call Jagger and 
not the Sheriff’s office (and two witnesses that 
testified in trial did so). 

"Were still looking for the man who did it, 
whether the sheriff's office is or not,” said my 
father. "We're going to find the guy who did it if 
I have to find him myself.” 

Then my mother joined the fray, saying police 
had “taunted the family” when we first hired an 
attorney, saying, "If Diane isn’t guilty, what does 
she need an attorney for?” and that information 
about the case was being “twisted” by law 
enforcement officers who were “nonchalant” about 
treating me as a suspect. 

On the matter of following leads on the 
shaggy-haired stranger, there were two public 
fronts. Asked to comment on the charges that the 
sheriff's office was lying down on the job and 
targeting me as their only suspect, Sheriff Dave 
Burks told the Eugene Register-G uard: 

“All leads received by detectives are being 
checked out and one officer has been assigned 
specifically to check leads concerning the stranger 
who Downs says is responsible for the crime.” 

It was clear that Burks hadn't read the previous 
days Oregonian to see that Pat Horton was 
contradicting him. Burks’s front-page assurances 
that all leads were being followed were 
contradicted by Horton’s candid admission to the 
Oregonian that the search for the man "wasn’t very 
high on the priority list.” 

Burks also said that “complaints by Downs that 
detectives had unjustly confiscated her personal 
property, including a .38 caliber revolver found 
in the trunk of her car and a .22 caliber rifle 
found in her apartment, were inaccurate. There 
was nothing taken without her permission.” 

I was upset about how the property was seized, 
but I would have been even more upset had I known 
exactly what Detective Dick Tracy was doing with 
my .22 rifle. Police procedures for preserving and 
handling evidence, and for establishing a chain of 
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evidence possession to determine that there could 
be no tampering, were blatantly disregarded. 


* * * 


Christie 


After three weeks in intensive care, C hristie was 
finally transferred to a regular room on June 9, 
and that afternoon she was taken for a walk toa 
nearby park by the physical therapist and a police 
officer. After Christie’s room change, my visiting 
schedule was expanded to allow two visits a day of 
one hour each, at 3:00 and 7:00 p.m. 

Just a few minutes after I began my first 3:00 
p.m. visit with Christie, hospital chaplain Howard 
Mosely came to visit and was turned away at the 
door by the police guard, who told Mosely he was 
no longer allowed to visit Christie. The afternoon 
and evening visits went without incident. "General 
conversation — mother polite and no derogatory 
remarks made,” wrote the guard. Nursing Care 
Record: "Mother and grandfather here at 1900 to 
visit. Pt. giggling and watching TV with all.” 

The next morning at 10:03, Paula Krogdahl came 
to interrogate Christie and they spent an hour 
"drawing pictures and talking.” Paula was the one 
doing most of the talking and all of the drawing, 
pictures of the scene on the evening of May 19th. 
Paula was going to try to get Christie to recall 
what had happened by drawing pictures for her of 
“what happened.” 

At 12:08 a camera crew from KMTR-TV barged 
into the hospital and up to the door of Christie’s 
room before one of them asked to enter Christie’s 
room. Permission for this intrusion was denied and 
the curtains around C hristie’s bed drawn shut. The 
camera crew was sent away, and as they walked 
out, Bill Furtick arrived and questioned Christie 
for 10 minutes. After Furtick left, Christie watched 
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the clock, waiting for me to arrive for her 3:00 
p.m, visit. 

Christie was crying when I arrived; I asked her 
what was wrong, and she cried that the shoes she 
was wearing were Cheryl’s. I hugged Christie and 
promised to bring new shoes for her the next time 
I came to visit. That seemed to calm Christie and 
she leaned over to me and said, "Paula was here 
today, but I didn’t talk about nothin’.” 

Christie knew that I hated Paula. I called her a 
“bitch” and worse in front of Christie. And 
Christie was trying to be “faithful” to me by letting 
me know that she hadn’t talked to Paula. 

Only sixteen minutes into the allotted one hour 
visit, Christie began her physical therapy. I didn’t 
object because I knew how important the therapy 
was. 

Nurses’ Notes: “Mom here visiting, pt. smiling 
and cheerful...C hristie interacting well with staff 
and ancillary personnel.” Following my afternoon 
visit, Dr. Wilhite wrote in his Progress Notes: 
"Christie is in a good mood, her new room agrees 
with her, overall doing better.” But he noted that 
Christie needed more exercise and that he would 
try to make arrangements for her to be taken 
outside more. 

Christie cried on and off all night. The nurse 
noted that she did not seem to be awake during 
the crying periods, and that she made no requests 
for anything. "Cries out often during night —states 
she doesn’t know why she is crying.” After 
Christie was wakened, the nurse noted that she 
was, "trying to communicate her feelings, but 
having great difficulty doing so.” The early 
afternoon Psych-Soc report was not good: 
‘Irritable — whines and cries when asked to get 
dressed, etc.” I noted these things in my diary: 

“Susan and I do not agree about how I should 
communicate with my kids. She says I should not 
give them hope. I say that we’ ve got nothing else. 
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“Chris and Dan and I have always got along great. 
Lots of laughing and good times. How can that be 
bad? 

“Signed for surgery to have bullet fragments 
removed from C hristie’s shoulder. 

“Both of my visits denied today. The nurse said 
that Chris was sleeping, yet she woke up and smiled 
at me. That’s not sleeping 

“They say Chris cries at night yet no one has 
taken the time to find out why.” 


I arrived at 3:00 p.m with new shoes for 
Christie and a melting banana split. Christie had 
been in a terrible mood all day, but as soon as I 
walked in, she smiled. Nurses Note: "Mom here at 
1500 with banana split and new shoes. Pt. smiling 
and laughing when mom present. Ate half of 
banana split.” 

After we finished the ice cream, police officer 
Jack Gard, played “keep away” with Christie, and 
she laughed continuously. But only 20 minutes 
after I was forced to leave Christie, the nurse 
noted, "Pt very moody, smiles at times, but will be 
very withdrawn with others.” 

During the evening visit, the police guard 
listened as Christie and I talked about Danny. 
Christie said she missed Danny and wanted to see 
him and talk to him I told Christie that if she 
wanted, she could call Danny and talk to him on 
the phone, and Christie’s face lit up. I felt that 
this would be good therapy for both children. 
Christie was having speech difficulty and fought 
the therapist. Talking to Danny would be the best 
speech therapy she could get. And Danny was 
lonely for his sisters. He still didn’t know Cheryl 
was dead. 

"Can I call him?” Christie asked tentatively, 
"Can I really?” 

"Yes you can, Christie,” I said, and I went to get 
the phone number of Danny’s hospital. The guard 
followed me out of the room and stopped me a few 
feet outside the door. 
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"Diane, she can’t call Danny,” he said. 

"Why not?” I asked. 

"They can’t have any contact with each other, 
Diane. They can’t talk to each other.” "Fine, then 
you tell her she can’t call her brother,” I spit at 
him 

He refused. "I’m not telling her that, Diane. 
You're her mother, you tell her.” 

I stormed back into Christies room and 
Christie could see how very upset I was. 

"Christie, these heartless fuckers won’t let you 
talk to Danny. You’re nothing but a POW. I 
promise you Christie, in the end I’ll get them, I'll 
get every one of them” I was furious that they 
wouldn’t allow my children to see or talk to each 
other. It was sheer madness. 

Christie’s good mood was shattered, and before 
I could put it back together again, I was forced to 
leave. Dr. Wilhite wrote in his daily Progress 
Notes that Christie was "fussy and irritable this 
evening.” This bad mood lasted all night: "Crying 
out in sleep, is comforted by stroking forehead. 
Does not request anything.” 

In the first morning entry, the nurse noted that 
Christie was "very irritable all morning, and very 
difficult to activate. Took tub bath, but went right 
back to bed. Uncooperative with physical 
therapist.” 

Dr. Wilhite’s June 12 Progress Notes were the 
same: "Patient totally unwilling to do anything 
today.” 

But at 2:00 p.m, the nurse wrote this telling 
entry: “Christie picked up around 2:00 p.m, and 
more smiles and less whining. Mom here at 3:00 — 
patient got up and visited with mom with much 
interchange of conversation and smiles. Chris 
smiling and happy and eating. Large amount of 
interaction and laughing.” 

There could be no more clear or convincing 
evidence than the last 24 hours of Christie’s 
Nursing Care Records to demonstrate that my 
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effect on my daughter was positive and the most 
important therapy both of us could have. 


* * * 


Susan Staffel 


Children’s Services Division Caseworker Susan 
Staffel entered the case on June 2, referred by 
Deputy DA Fred Hugi. Staffel was deeply involved 
in the successful effort to terminate my custody of 
Christie and Danny at the June 6 hearing. To me, 
though, Susan Staffel played another role as well, 
one usually played by someone in a position of 
power over other’s lives. That role was "God," and 
an imperious god she was. 

Susan Staffel had a job that was unpleasant at 
best: taking children away from their parents. To 
do her job, Staffel needed to be firm and be able 
to deal with people who were angry about what her 
actions were doing to their lives. 

But with me it was different. So thoroughly did 
Susan Staffel seem to believe that I had shot my 
children that it permeated every action and word. 
If there were a gentle, easy way to tell me 
something or a harsh, cruel way, it seemed Staffel 
invariably picked the latter. The only way I could 
interpret Staffel’s actions was that Staffel felt it 
was her duty to separate mother from children 
before I was proven guilty of anything. But at the 
same time Staffel constantly told me and my 
parents, and anyone else who would listen that she 
hated to separate Christie and Danny from their 
mother. 

M uch of Staffel’s impression of me came from 
a face-to-face interview in Jim Jagger’s office. 
Staffel told me and my attorney that CSD needed 
to "get some information on your personal life.” 
Furthermore, Staffel told us that “no one will ever 
see this except me and the people in our office.” 
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I hadn’t refused anything anyone had asked, and 
saw no reason to refuse now. 

During the interview I talked about my 
childhood and growing up in Arizona and explained 
that in my family there was..."no display of 
affection, no touching, no one ever said ’I love 
you’ It was believed that hugging was not a 
necessity...as long as I can remember, there was no 
hugging or touching.” I explained that at age 
sixteen I met Steve Downs. "He was everything my 
parents hated. He never wore a shirt and he had 
really long hair, and they were determined to keep 
me from seeing him.” My parents thought it a bad 
match, and moved back to Phoenix, hoping I would 
forget him. "My parents sat up long hours with me 
at night telling me how bad it would be to marry 
Steve,” I told Staffel. Not just for spite, although 
spite was a factor, we were married bya Justice of 
the Peace in Arizona when I was eighteen. We just 
went out on a date and never came home. 

In two months, I was pregnant and happier than 
Pd ever been before. It was what I had wanted 
more than anything in the world, to have a baby to 
love and love me in return. I did my best, I told 
Staffel, but failed to get Steve involved and 
interested. 

Steve drove me to the hospital but didn’t stay 
for the delivery of the baby, returning instead two 
days later to pick up his wife and newborn 
daughter. I had never even held a baby, and now 
I was ecstatic. We formed the bond of mother and 
child, but with Christie it was closer than usual. 
Mother and daughter were much alike, and that 
would lead me to tell Staffel: "Christie feels what 
I feel, she thinks what I think, we’re almost like 
twins.” 

After a year, I knew I wanted to get away from 
Steve... he was always out with his friends and all 
he wanted from me was sex 

When Christie was six months old, I became 
pregnant again just as Steve quit his job as an 
electrician. With no way to support his wife and 
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child, Steve took his favorite way out — he sent 
Christie and me home to my parents. 

Cheryl was born on January 10, 1976, and was, 
I told Staffel, moody and colicky, sour, unhappy 
all the time. The difference between Cheryl and 
Christie, I said, ” was like night and day.” 

Steve had wanted a boy and was plainly 
disappointed with Cheryl. He vowed that Cheryl 
was the last of the children and had a vasectomy. 
When I became pregnant for the third time, Steve 
flew into a rage and accused me of "screwing 
around.” 

‘It sure as hell couldn’t be mine, Diane, so who 
the fuck is the father?” 

I insisted that I had not been "screwing around,” 
and that he should go to the doctor and make sure 
his vasectomy had worked. It had not. The thought 
of another baby was too much to bear, and I opted 
for an abortion, but named the child Carrie. Steve 
had his vasectomy redone. 

This was the period when I was such a screamer 
and Christie was getting the brunt of it. But when 
Cheryl was seven months old, we moved to 
Flagstaff. Cheryl’s temperament took a merciful 
change for the better and Steve was working long 
hours now so he wasn’t there to fight and cause so 
much unpleasantness. I told Staffel that we were 
very happy during this period. But I began to feel 
the “urge to get away” and when Christie was two 
and Cheryl was nine months, I packed all of the 
kids’ belongings and took the children to Texas for 
a week. Taking everything we owned made it seem 
like we were starting a new life together in a new 
state. Years later we would do just that. But this 
time was different. It was my first experience with 
freedom, I told Staffel. 

When I was 22, Steve and I both got jobs in the 
same trailer factory. We told them we were 
divorced to get the jobs — they wouldn’t let a 
married couple work there. Steve said to make it 
look good, I had to date this one guy; Steve picked 
him out, a guy named Jerry. I remember saying to 
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Steve, "I can’t very well go out with him if he 
doesn’t ask me.” 

The very next day, he asked me out. So of 
course, I went. And when he brought me home, he 
tried to kiss me and I wouldn’t let him He asked 
me out the next two days, and I wasn’t going to go, 
but Steve said "Sure yow re going to go. If you 
don’t, people won't believe we're divorced. Go out 
with him, and do whatever he wants. Act like a 
normal] single woman.” 

Jerry picked me up and we took the kids to the 
babysitter’s. Then I decided it was too cool to be 
out without a sweater and I had Jerry drive me 
home to pick one up. The babysitter’s daughter was 
sitting on the couch, and Steve was in the 
bedroom, naked. He yelled at me to get the hell 
out, that he was "changing his clothes.” I got my 
sweater and left. 

I refused to stand in a mile-long line to see 
"Star Wars” with Jerry so we went back to his 
trailer. We sat on the couch watching TV and he 
drank Screwdrivers while I drank Pepsi and I was 
talking ninety miles an hour, really nervous. No 
one had ever paid this much attention to me, not 
even Steve. Jerry said he wanted to go to bed with 
me, and I said I’d have to think about it. "Well, 
why would you be sitting here if you didn’t want 
to?” he asked me. "You aren’t really in love with 
Steve, and you aren’t married.” That kind of 
clinched it, so we went into the bedroom. I turned 
the lights off and undressed and we got in bed. 

It was summer, hot and sticky, and we made love 
for about five minutes. It was tense and 
uncomfortable. I was betraying myself one more 
time to make Steve happy, and I didn’t want to be 
doing that. When he finished, he rolled off me and 
I went into the bathroom, and when I came out he 
was in the living room, already dressed. 

"Gee, it’s getting kind of late, and we’ ve gotta 
get up early, what do you say I take you home, 
Diane?” he asked. 

"I think that’s a wonderful idea,” I told him 


95 


DIANE DOWNS: BEST KEPT SECRETS 


But on the way home he started talking about 
how he wanted to have me and the kids live with 
him! I couldn’t very well tell him that was 
impossible because I was already married. He even 
took me and the kids for a day in the mountains; 
we went to Pinetop in Northern Arizona to the 
lake. On the way home he kept talking about how 
it was time to sell his trailer and get married and 
settle down. 

Jerry was the first man who took an interest in 
me other than Steve. I thought I was ugly and men 
didn’t like looking at me. I never had boyfriends 
or dates in high school, but Jerry paid so much 
attention to me that after three dates he wanted to 
marry me. I was really confused. 

After Jerry and I went to bed together, I told 
Steve about it and he exploded. "Why would you 
do such a thing?” he asked me. 

"Because you told me to!" I said. 

"Well, I didn’t tell you to screw the 
motherfucker”. 

"Yes, you did, you told me to do whatever he 
wanted!” 

"Well, I didn’t mean that,” he screamed. And 
that fight raged for hours. I told him that it was 
his fault and that Jerry was getting serious about 
wanting to get married, and Steve said I should 
take the kids to Stockton to stay with my parents. 
When all else failed, Steve always wanted to send 
me home. But I wanted to go too. When Jerry said 
he wanted to go to bed with me, and wanted to 
marry me, and buy me a house to live in, my first 
thought was "He loves me.” M ysecond thought was 
to get away from him Steve suggested California 
and insisted on it in the same breath. After I came 
back from California, I got involved with Jim He 
was a very calm type compared with Steve. He told 
me how desirable I was and how much he wanted 
me, but all he cared about was himself. He came to 
my house, took me in the bedroom, made love to me 
for two minutes and then got up and got dressed. 
I remember asking him, "Is that all there is?” and 


96 


DIANE DOWNS: BEST KEPTSECRETS 


he said "What do you mean, what more do you 
want?” 

After Jim, I tried once more with Drew. He was 
thirty, and married of course. And we were close 
friends. I mean out of two or three hundred guys 
in this plant, he was one of my closest friends. O ne 
day his wife went out of town and he took me to his 
house. We sat in the living room talking, and he 
was worried that the neighbors would see us so he 
asked if we could go “talk” in the bedroom I 
laughed to myself, and we went into the bedroom, 
and he pulled all the drapes shut. He said he 
wanted to make love to me, but asked, “Could we 
do it on the floor instead of in bed?” 

This was a first for him; he had never had an 
affair, and he was nervous. It took him awhile to 
come to his full potential, and as he labored to 
make love to me, I realized that he was doing all 
of this for himself and not for me —if I wanted to 
feel good, I had to do it or no one would. He 
finished and rolled over on his back, and I climbed 
on top of him. I just knew there had to be more, I 
wanted him to do more. I tried to get him 
interested, but he snapped at me to "quit acting 
like a wanton woman” and go get in the shower. We 
never fooled around again after that. And I quit 
trying to find the kind of love I was looking for in 
men because I knew it just didn’t exist. 

I realized that I didn’t have to trade sex for love 
because love didn’t really exist between adults. I 
really believed that the only true love was between 
a mother and her children. I stopped seeing men 
altogether, until Lee West, and he was for one 
purpose. For love, the love that he could give me 
by giving me a baby, someone who could fill the 
void. A baby like Danny. 


* * 
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Lee West and Stephen Daniel Downs 


By April, 1979, the argument was so familiar I 
wasn’t going to go through it again. For weeks I’d 
pleaded with Steve to have his vasectomy reversed 
so I could have a third child. After five years of 
marriage, Steve wanted dinner when he got home 
from work, the laundry done, and the house 
reasonably clean. And he wanted sex every single 
night. But his wants and needs ended there. My 
real love came from Christie and Cheryl, a pure 
and selfless love. Two children were not enough, 
despite what Steve thought. I wanted another baby. 


What really confirmed my decision to get 
pregnant again was an anti-abortion display ata 
county fair. The photographs of fetuses in various 
stages of development convinced me that Carrie 
had not been just a mass of tissue, but a baby with 
easily recognizable features. M y reaction was the 
one designers of such displays intend to arouse: 
I felt crushed and guilt-ridden. I was convinced 
that my abortion had not been a sterile medical 
procedure, but the killing of a baby full of 
potential that would never be realized. 

After seeing these photographs, I grieved for 
Carrie, and made a vow that I would have another 
child. I said it was for Carrie, so that Carrie 
could, in a way, be reborn. 

I hammered at Steve incessantly. My desire to 
have a baby progressed froma want to a need to an 
obsession. But the fights never led to a resolution 
because for both of us there was no room to 
negotiate. It was "the irresistible force against the 
immovable object.” Giving in meant giving up, and 
neither of us were going to do that. But the fights 
Steve and I had over another baby were nothing 
compared to what was to come. W hen the argument 
raged at its worst, I threatened to get pregnant 
without Steve. But he didn’t believe I was serious, 

Around the beginning of March, I tried one last 
time to convince Steve to have the vasectomy 
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reversal. When he refused, I chose 19-year old Lee 
West, a co-worker at Palm Harbor M obile Homes, 

to father my baby. West was a pleasant, well-built 
man, and I worked on him the way I knew best — 
flirting and teasing. But unlike every other man I 

had seduced, Lee was single. W hen I suggested one 
day that we go to his house instead of playing 
racquetball as we’d planned, he agreed. Lee asked 
me about birth control. ‘Don’t worry about it,” I 

told him. 

On the 13th and 15th days of my monthly cycle, 
I had sex with Lee West. He was tender and loving, 
not at all like Steve. But my real joy was in 
knowing beyond any doubt that I was getting 
pregnant. Lee would never have to have any 
responsibility, I rationalized. It was my decision 
and my child. 

This was a classic example of how I could be 
ignorant of a man’s feelings. I failed to recognize 
that Lee might not want to father a child, might 
not want to be involved with me under those 
circumstances. I was taking advantage of Lee ina 
most personal and unfair way. But I was 
determined that this baby was going to be 
conceived and brought into the world Carrie never 
knew. 

I got pregnant on April Fool’s Day. Two nights 
later I told my husband I was going to have a baby. 
Steve got angry, and called me a liar. 

"How do you know you're pregnant?” he 
challenged. 

"I just know,” I said. "Trust me, Steve, I know. 
I’m going to have a baby.” 

"Have you been to the doctor?” 

"It’s too early for the doctor," I insisted. 

"How pregnant are you?” 

“Two days,” I said, smiling at him 

Steve was furious because I was pregnant. But 
there was plenty of time to be mad about that later 
— the issue now was that I’d had an affair, and 
Steve was so mad that I didn’t know what he might 
do. Steve had started out by calling mea liar, and 
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saying that I wasn’t pregnant; now, he called mea 
whore because he believed I was. 

Steve didn’t know who my lover was, but he was 
determined to find out. One morning about two 
weeks after I'd gotten pregnant, I left the house 
much earlier than usual. Steve slipped out of bed 
after hearing me leave and followed me through the 
darkened streets. 

It wasn’t yet five o'clock in the morning when I 
arrived at Lee's. let myself in through the 
unlocked back door and went into his bedroom I 
shed my clothes and silently slipped into bed with 
him 

Since I had become pregnant, Lee and ! had 
started spending more time together. W e discussed 
the baby, but the moment Lee mentioned abortion 
I refused to continue the discussion. 

Lee and I were making love when Steve suddenly 
came barging into the room, shouting and swearing 
at both of us. Lee was younger, smaller and 
physically weaker than Steve, and lacked the 
frustration, anger and jealously that fueled my 
angry husband. Steve pummeled Lee, raining 
punches on his head and body. I stepped between 
them and Steve hit me as well, then ordered me to 
get dressed. I refused. 

Lee’s roommates, awakened by the commotion, 
came into the room One of them leveled a pistol 
at Steve’s head and told him to get out I stood 
naked, conscious of the fact that Lee’s roommates 
were staring at me. I finally gave in, dressed and 
left with my husband. 

"How can you do this?” Steve implored as we 
left. “You know all my friends are watching, and 
you're disgracing me!” 

‘Well. I'll stay away from Lee, and be a good 
little wife,” I said, sarcastically accentuating the 
*good little wife,’ “if you'll be more civil.” 

"If you're a good wife, I have no reason not 
to be civil.” said Steve. 

During the rest of my pregnancy, I didn’t see 
Lee. We spoke twice, but each time he refused to 
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have anything to do with the baby. For months, 
Steve and I fought about the baby. One day he 
announced to me, "As long as yov’ re pregnant, I’ll 
take care of you. But as soon as that little bastard 
is born, yov re leaving, and taking those other two 
bastards with you —anyway, how do I know they re 
even mine?” 

He never let up. He said he’d take the girls away 
from me, he said I had to leave right then and 
there, pack up and get out. Steve would continually 
follow me around the house asking, “Why?” over 
and over, and no explanation was satisfactory. 

At other times, Steve would seem to soften. O nce 
he told me, "Well, maybe I can tolerate your kid. 
But if it’s a boy, you're out on your ass.” Steve 
didn’t want to be reminded of my infidelity the rest 
of his life by looking at a little duplicate of Lee 
West. 

When the time came for the baby to be born, 
Steve was suddenly very attentive. Although he’d 
never been at the hospital for the birth of either 
of his daughters, Steve camped out for the birth of 
this child that he knew was not his. But he was 
there this time to make sure that Lee didn’t see 
me. It was jealousy that motivated him, and not 
concern for me or the baby. 

On December 29, 1979, I gave birth to a 
beautiful blonde-haired boy. M y mother convinced 
me to name the child Stephen after his father. My 
parents didn’t know who Danny’s real father was. 
I finally told them the truth on Danny's first 
birthday. When it came time to pick a middle 
name. I suggested “Allen,” but Steve didn’t want 
the baby’s initials to be SAD. And no matter what 
name I chose, Steve wanted to know if it was Lee’s 
middle name. 

In frustration, I phoned my mother from my 
hospital bed while Steve listened. "Mom, I want 
you to pick a middle name for the baby, just pick 
a name,” I said. My mother said “Daniel”, and so 
the child was named Stephen Daniel Downs. He 
quickly became "Danny,” to everyone, especially my 
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parents, who never said a single bad word about 
Lee and loved Danny to pieces. 


+ * 


The Other Side of the Fence 


Though fighting it emotionally and trying to 
avoid the inevitable, I knew Susan Staffel was 
going to stop me from seeing my children ever 
again. And I became so bitter I was unable to 
control herself. 

I had tried to be cheerful and positive around 
Christie. I had lost my temper over Paula, but for 
the most part, the nurse’s notes clearly showed 
that the visits were calm and happy. 

But after Susan and Paula and the police and 
everyone else stubbornly refused to let Christie 
see her brother or even talk to him on the phone, 
I began to tell Christie where things stood as I saw 
them. The guard’s notes from one of my visits 
depicted what I was like: 


"You can tell everyone except for your family to 
stuff it, Christie,” Diane told her daughter. 
"They re on the other side of the fence, believe me. 
Someday soon I’ll tell you why the cops won't let 
you see Danny and why theyre keeping me away 
from you.” 


All this time the guard stood "at ease,” his legs 
planted at shoulder width, hands crossed behind 
his back. If I spoke to him he pretended he didn’t 
hear me. I ignored him as well, and told Christie 
stories to make her laugh. I reminded Christie of 
the time she tipped her chair back too far and went 
over, flinging a bowl of peach cobbler down the 
wall. 

I was so angry and depressed that I was 
swearing to Christie about everyone and 
everything. "Grandfather told Diane to watch her 
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mouth,” noted the guard. M y father never tolerated 
this kind of language, but he had no idea how often 
I used it. 

Doug Welch was the guard during one of my 
final visits and as Christie and I played dominoes, 
Welch leaned over to Christie to tell her which 
dominoes "we” should use, turning the innocence 
of a game between Christie and me into a 
psychological “us against Mom” battle. Christie 
kept telling him to “go sit on that stool” pointing 
to the far corner of the room, but after the fourth 
interruption like this from Welch, Christie 
scooped up the tiles and threw them into their box. 

“When this is all over, Christie, I’ll explain 
everything to you, I swear I will,” I told her. 
Christie asked me to tell her more funny stories 
and when our visit was over, Christie was, 
according to the nurses notes, "cheerful, smiling...” 
But in his Progress Notes written hours later, Dr. 
Wilhite wrote that Christie was "Fussy, withdrawn, 
lethargic, uncooperative.” And he also created a 
new Progress Note category: "Legal”. And under 
that heading, Wilhite penned the notation, 
“Another interview session tomorrow.” 

I learned from Wilhite that Christie needed 
additional surgery to remove bullet fragments from 
her shoulder. He wanted me to sign a release. 

"I don’t know if I’m qualified to sign that. You 
should call CSD, they re the ones who control my 
kids,” I said bitterly, and I refused to sign. I was 
upset about the surgery; Dr. Wilhite had told me 
categorically that the bullet fragments were all 
out, and now he was saying that he “didn’t get it 
all the last time.” 

Christie was told about the surgery, and was so 
scared she hid under the nurses’ desk. Nurses’ 
note, Psych/Soc: "Christie is becoming very upset 
and tearful about excision of foreign matter from 
(left) scapula...mother in, refused to sign consent 
because of legal complication.” 

That night the duty nurse wrote that Christie 
"cried out several times, one extended period of 
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crying 10-15 minutes, face wet with tears...refused 
comfort. Says ’no’ when asked about pain. Up in 
am Refused breakfast. Face blotchy, occasionally 
teary-eyed when asked to eat. Patient refused bath, 
fell asleep while hiding.” 


* 


Interrogation 


Bill Furtick had told the Eugene Register-Guard 
that he wanted Christie to be interrogated and he 
was about to get his wish. 

On June 15 around 11:00 in the morning, Furtick 
arrived with Paula Krogdahl and Susan Staffel. 
Jack Gard was the guard on duty inside Christie’s 
roomand a nurse was stationed at the door to keep 
everyone out. 

According to Christie’s Patient Care Record, 
Paula questioned Christie for two hours and 
fifteen minutes. Yet the transcript of that 
interview, produced from notes taken by the police 
guard, can be read in three minutes. Hours of 
questioning are absent from the record of this 
interrogation, which was not tape-recorded (nor 
was any interview with Christie). 

Even the official police transcript of the 
interview does not say what time the interview 
terminated, a standard entry on every other police 
interview transcript in the case. It’s as though 
someone wanted to leave no record of exactly how 
long the interrogation lasted. 

Paula started by telling Christie that they were 
going to work on "the jigsaw puzzle,” whichis what 
Paula called it. "I know you were hurt, Christie, 
but I need to know how. How were you hurt?” Paula 
asked. "What do you remember?” 

“Nothing,” said Christie. She was already crying 
and Paula was just getting started. 
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“What color was your moms car, Christie?” 
asked Paula, glancing down at her own bright red 
shirt, then at Christie, and then at her shirt again. 

“Like your shirt,” Christie sobbed. 

The transcript of the interview shows that Paula 
led Christie through a little “story,” asking her 
questions and then answering them for Christie. 
The gist of the story was, “you were out at 
night...in the car... with your mom...it was dark...it 
was past your bedtime...you were hurt, someone 
shot you, and your mom has guns... you’ ve even seen 
one in the trunk of the car, you said so.” 

Paula asked Christie about the visit to 
Carolyn’s. Christie said she remembered the horse, 
but couldn’t remember anything after that. 

The police report noted that Paula "talked about 
the injury (hurt) to the Downs family. If all hurts 
were the same. Christie said ’no.’ The hurt to 
mom was different but couldn’t express how the 
hurt was different.” 

By questioning and contrasting the severity of 
Christie’s injuries with the "fleshwound” that 
police said I had received, Paula was insinuating 
to Christie what police believed —that because I 
had been hurt less severely than Christie, I was 
responsible for the hurt. 

Paula asked Christie draw a picture of the 
person who hurt her and Christie drew a faceless 
person on the art paper. During their previous 
session Paula had drawn a picture of a car; now 
she placed that picture in front of Christie. The 
police report noted: "Christie indicated on the 
picture of the car that the person came from the 
trunk of the car to the front door. Paula then 
asked again, "Is that where the bad things 
happened?’ and Christie nodded her head ’yes.’ 
Paula then asked if anyone else was there but her 
family when the bad things happened and Christie 
shook her head ’no’.” 

Paula was becoming more and more convinced 
that I had shot Christie, and she wanted Christie 
to identify the gun. But when Paula showed 
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Christie a drawing of two guns, the story suddenly 
fell apart. The police knew the children had been 
shot with a .22 automatic, and believed I had shot 
them with the .22 automatic pistol Steve claimed 
I had taken from him 

Several hours after the shootings police had 
seized my .22 rifle from my home and a .38 
revolver from the trunk of my car. Now Paula 
placed drawings of an automatic pistol and a 
revolver in front of Christie and instructed her 
to pick the gun she had seen in the trunk. Christie 
silently pointed to the revolver with its round, 
protruding cylinder like the kind she had seen in 
cowboy movies. 

"Are you absolutely sure, Christie,?” Paula 
asked, giving Christie time to change her mind. 

"Yes, I’m sure,” insisted Christie, nodding her 
head up and down. "The long gun is kept in the 
house, and the short gun is kept in the trunk.” 
This piece didn’t fit, but it could be dealt with 
later. Paula terminated the interrogation. 

I arrived at 3:00 p.m for the first of my two 
visits that day, but nurses wrote in their report, 
"Christie is tired and needs rest,” and they "would 
not allow Diane to waken her.” I glanced through 
the window and looked at Christie. Our eyes met, 
and Christie smiled at me. 

When I returned with my father around 7:00 
p.m. to visit Christie, we were both told that 
Christie was sleeping and they "would prefer that 
she not be disturbed.” I exploded, accusing the 
nurses of keeping me from Christie and they 
denied it. M y hatred of those I felt were destroying 
my life was flowing out with every word, but I had 
no way of knowing at the time that my accusation 
against the nurses was uncannily accurate. 

At 2:50, ten minutes before my first visit, the 
police guard wrote in his visitor’s log that "Susan 
Staffel called and requested visiting be 
discouraged by Diane if it is in Christie’s best 
interest.” Staffel was going to let the nurses make 
the decision that it wasn’t "in Christie’s best 
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interests” to have me visit. Once the nurses did 
that, Staffel would have reason to order permanent 
termination of all visiting rights. 

The guard relayed Staffel’s telephone message 
to the nurses after writing it in the log, and when 
I arrived for a visit ten minutes later, the nurses 
gave Susan Staffel what she wanted: their refusal 
to allow me to visit Christie. It was no surprise 
that Dr. Wilhite’s evening Progress Notes on 
Christie were negative: "Long session today with 
Paula & Mr. Furtick — Christie is quite upset. 
Perhaps we should postpone excision of fragment 
until tomorrow.” 

Christie’s Physical Therapist wished he could 
be more positive, but wrote: "Pt. not very 
cooperative last few days — really resistant to 
doing any exercises, although strength is 
increasing.” 


** 


Last Visit 


Early the following morning I showed up at 
Christie’s room to see if she had undergone the 
surgery to remove the bullet fragments. Christie 
was not in her room, I didn’t know where she was 
and I began to worry. Suddenly, I heard a muffled 
sound from down low. 

"Where is she?” I asked the nurse. 

At first the nurse tried to avoid answering. But 
Christie was at her feet making too much noise to 
be ignored. 

“She’s under the desk.” 

Christie heard my voice, jumped up and said, 
“Hi!” Christie was thrilled to see me, particularly 
because she had thought it was the doctor coming 
to take her for surgery. 

"I came to see you yesterday,” I told her and 
Christie said with a smile, "I know.” 
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I really wasn’t surprised. Even though the 
nurses had told me Christie was asleep, and that 
was why they refused to allow either of my two 
visits, I had seen Christie look at me and smile. 

"The reason! didn’t stay to see you was because 
they told me you were asleep,” I said, looking at 
the nurse to let Christie know who I was talking 
about. 

Christie’s face was a mask of confusion. She 
turned to the nurse, and said, "W hat?” 

The nurse faced Christie, but then glanced away 
from her and said defensively, "Well, we thought 
you were asleep, Christie. You don’t sleep very well 
at night.” 

"No. wr 

It was all Christie could say. She meant that she 
had been awake and had seen me when I came to 
visit. 

"They tell me you cry every night and you don’t 
sleep. Is that true, Christie?” 

"Yes.”. 

"Whats wrong?” 

"I don’t know.” 

I thought that Cheryl’s death was the reason 
Christie cried all the time. "If you come over to my 
side of the desk, can you tell me?” 

"Yes." 

No one had ever been able to get Christie to 
verbalize what was bothering her, and I was right 
on the verge of doing just that. Christie was 
coming to me to tell me why she cried all the time. 
But as Christie reached my outstretched arms, the 
police guard stepped into her path and said 
sternly, "She can’t talk to you Diane, it’s not 
allowed. You have time set for appropriate visits 
and this isn’t it, so you'll have to leave.” 

I wheeled around angrily and said to Christie, 
"If I don’t come back to see you, it’s not because 
I don’t love you or because I don’t want to see you, 
it’s because these fuckers won't let me!” 

"Get out, Diane, get out!” the guard yelled. 
Christie was shocked at his screaming. 
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As I left the room, I told Christie to be happy 
and made a vow to her: “Christie, I promise you 
I'll get them I’ll get every one of them!” And 
without being told, I knew that this was the last 
time I would see my daughter, at least without 
breaking the law and risking a jail sentence. 

At 2:00 that afternoon, the guard noted in the 
visitor’s log that “per Susan Staffel, all visiting 
of Christie by Elizabeth Diane Downs and 
Grandparents has been terminated. Only persons 
allowed to visit Christie will be those allowed 
specifically byCSD, namelySusan Staffel. Further, 
Christie is to accept/receive no outside food.” 
(One of the things that always cheered Christie 
was when my father and I would bring her 
SrA hamburgers and, especially, french 
fries. 

In the light of what police and prosecutors 
believed I had done, keeping me from Christie 
made sense. But there was no semblance of sense 
in the decision to ban my parents from seeing their 
granddaughter. They were in no waysuspects in the 
shootings, and were guilty only of undying love for 
their grandchildren. Susan Staffel was, without a 
second thought, tearing them from that love and 
destroying their lives in the process. 

M y father had been candid with reporters early 
in the investigation: "If my daughter did this, she 
deserves to pay for it.” 

But he and my mother didn’t do anything, and 
to keep them from Christie was a cruel, needless 
torture that they endure to this day. The 
“reasoning” behind this bizarre decision is that 
"they support me and love me, and that is not 
compatible with the children’s situation.” 

A measure of CSD’s attitude about my family 
visiting Christie would come later. At the same 
time my parents were being denied visits with 
Christie, Kathy Anderson, my younger sister, was 
allowed to visit. Kathy, who is devoutly religious, 
had made no secret of the fact that she thought I 
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shot the children. But, said Kathy, she and God 
both forgave me. 

M y parents lost Cheryl forever the night of May 
19, 1983. They lost Christie and Danny one month 
later, just as permanently. The difference is that 
they understand why they can never see Cheryl 
again. 

Less than an hour after I left the hospital, I 
returned an earlier call from Susan Staffel. The 
satisfaction in her voice overflowed even in her 
first words: "I’m so glad you called, Diane,” 
Staffel said when she came on the line. "Your 
visiting rights with your children have been 
terminated.” 

I immediately returned to the hospital and 
defiantly walked onto the ward demanding to know 
if Christie had been taken to surgery, and how she 
was. The police guard came charging down the hall 
toward me, waving his arms and shouting, "You 
can’t come in here, didn’t they tell you?” 

"I can go to any nurses’ station I want!” 

Suddenly, he grabbed my shoulders and threw 
me harder than he intended, growling, "I’m not 
playing games, Diane.” 

"Neither am I.” 

The guard retreated down the hall to get the 
nurse, and as he left, he turned, pointed his finger 
at me and said, "Don’t you move!” 

Forbidding me like I were a child only 
guaranteed that I would move. I waited until his 
back was turned and then took two purposeful 
strides in his direction. 

He sensed my movement, wheeled around and 
raised his clenched fist at me. 

"Go ahead,” I taunted. "Go ahead and slug me.” 

"Don’t force me, Diane.” 

"I dare you, I dare you to hit me.” 

He looked up at his own fist, then at the people 
in the hall who were watching this whole scene, 
and dropped his hand to his side. "I’m serious, 
Diane,” he intoned. 

"So amI.” 
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"You're going to have to leave the premises, 
Diane, you can’t see Christie.” 

"I just want to tell her that I love her,” I 
pleaded. 

"Well, you can’t.” 

There he was again, saying I couldn’t. 

Couldn’t see Christie. Couldn’t talk to her. 
Couldn’t even tell Christie that I loved her. 

The hell I couldn’t. 

I took a deep breath, then shouted at the top of 
my lungs, "I LOVE YOU, CHRISTIE!” My shout 
startled the guard as it echoed through the sterile 
corridors. I had no way of knowing for sure 
whether C hristie heard me, but went away believing 
that she had. 


* + * 


Interrogation 


The day after my shout to Christie, her nurse 
noted that she awoke “tearful and whiny, very 
withdrawn...patient weepy, withdrawn early part 
of the day.” 

Not surprisingly, C hristie was an uncooperative 
little girl. She had heard my shout of love like the 
cry of an animal mother in the wild who cannot get 
to her distressed young. Christie needed her 
mother more now than ever before, but Christie’s 
needs took a back seat to the investigation. 

Paula and Susan believed that Christie would 
eventually accept and verbalize the fact that I had 
shot her. Until that happened, Fred Hugi had made 
it clear that there was no case against me. Susan 
and Paula would have to begin the long and painful 
process of “weaning” Christie from me. The 
termination of visits was the first step in that 
process. 

At 10:30 the next morning Paula and Susan were 
back to question Christie, and Bill Furtick was 
with them Christie’s healing again took a back 


111 


DIANE DOWNS: BEST KEPT SECRETS 


seat to interrogation. Speech Therapist John 
Tracy. "Came to see patient at appointed time, 
however, she was being questioned. Defer speech 
therapy today. Will call Monday regarding status 
of patient.” Tracy noted that this was getting to 
be a habit. He would arrive for therapy to find 
Christie being questioned, and he’d be told that 
she was “unavailable” to him This interrogation 
was going to be one of the hardest on Christie and 
she seemed to sense it, crying at the mere sight of 
Susan and Paula in her room While the 
interrogation proceeded, the police guard stood 
quietly by taking notes. 

Paula began with what the guard called 
“innocuous general conversation.” Paula gave 
Christie flowers and feathers that they put in 
Christie’s hair. Christie looked at a picture of 
Paula’s dog, and Paula talked to her about the 
ocean and the tooth fairy. Christie felt safe talking 
about these things, but suddenly Paula started 
talking about the picture she had drawn of the car 
during the last visit. 

"Christie, we’re going to talk about the little 
story we talked about the other day. What 
happened that night?” 

"I don’t know.” 

"Yes, you do, Christie, it’s in the story.” 

Paula took a clean piece of paper and drew 
another car, purposely making it appear wrong, 
then asked Christie to correct it. Christie 
cooperated by drawing her my car, including the 
sunroof. 

‘Where is the trunk, Christie?” 

Christie drew the trunk. 

"Now draw where Danny and Cheryl and your 
mom were in the car.” 

Christie drew an awkward circle showing where 
Danny had been, then looked up at Paula to 
indicate she was finished with what she was able 
to do. Paula looked disapprovingly at the drawing 
and ordered Christie to "draw where Cheryl was.” 
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Christie reached for the paper and started to 
make a circle, then drew back, stopped and cried, 
"I remember the horse, I just remember the horse.” 

Paula ordered the guard out of the room to 
retrieve the picture of the car she had drawn 
during her previous interrogation. According to 
his notes, he was gone from the room only two 
minutes, but when he returned, Christie had 
suddenly “remembered,” the little story and drawn 
in my position in the car and said that I was 
driving the car. The police guard must have 
written this portion of his notes based on what he 
was told was said, and not on what he heard with 
his own ears. 

"How did the bad person get the gun, Christie?” 

The guard noted that Christie drew a line from 
the driver’s side of the car to the trunk.” 

"Where was Cheryl in the car when she got 
hurt?” 

"I don’t know.” Christie was in tears again. 

"Did you see Cheryl get hurt?” 

"No. w 

The guard noted that Christie was "staring off 
into space.” 

"Where was Cheryl after she got hurt?” 

"I don’t know.” 

"Did Cheryl get out of the car?” Whenever Paula 
asked Christie about what happened that night, 
she always wanted to know if Cheryl got out of the 
car. It seemed that Paula wanted her to say that 
Cheryl got out of the car. 

"I don’t know.” 

"You remember, Christie. Was Cheryl out of the 
car?” 

"I don’t remember, I don’t,” Christie sobbed. 

“Where was your mom when you got hurt?” 

"I don’t know.” 

"Who drove you to the hospital?” 

“Ambulance....no, I think Mom drove, I think.” 

"Did you see her driving?” 

"No. e 

"Did you stop on the road?” 
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"No.” 

"Was the car stopped when the gun was taken 
out?” 

"I don’t know.” 

Christie continued to stare away from Paula and 
it was obvious that she had no memory of these 
things. Yet Paula continued the questioning. 

The guard noted that Paula asked Christie about 
“saying Cheryl was dead last time.” Christie said, 
"I think..., "but didn’t complete her words and kept 
looking warily at the guard. 

“Do you mind me being here?” he asked Christie. 

"Yes." 

The guard departed, leaving Paula to continue 
the interrogation without the protection he was 
there to provide. The police were present to insure 
that Christie was shielded from distress while she 
healed. The implication was clear —Christie did 
not need protection from the interrogations that 
were causing her so much pain, only from the 
visits of her mother, which the Nursing Care 
Records said over and over made Christie laugh 
and smile. 

The guard felt that Christie’s distance was "due 
to mother going off on George on Friday. Christie 
has never been distant to me before and has no 
reason now.” 

Had he stopped to think about the situation, he 
would have arrived at the logical answer. For 
weeks the guard had been Christie’s friend and, in 
Christie’s innocent eyes, he had been her mother’s 
friend as well. He and I had played keep-away from 
Christie to give her exercise. He had taken her to 
see some kittens and played cards with her. He had 
come to care for Christie a great deal, and she for 
him, and it was the kind of caring that Christie 
was able to see and feel. 

In a word, it was real. 

But now he was doing nothing to stop this 
woman Paula from telling Christie that she "did 
too remember,” that she wasn’t trying to remember. 
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In the mind of Christie Downs, her friend had 
betrayed her. 

"I don’t want to talk, I don’t have anything to 
say,” Christie insisted. 

Paula and Susan continued to question Christie 
for another fifteen minutes, then emerged to tell 
the guard that this did "not appear to be a good 
day for Christie.” The interview ended at 12:18, 
and the nurse noted that Christie was 
“disinterested in lunch.” It was no surprise. 

They were there for an hour and forty-five 
minutes and Christie didn’t play their game as 
well this time; an accusatory way of putting it, but 
the fact remained that Paula was frustrated that 
Christie would not cooperate. 

That evening, Christie’s Uncle Paul and I came 
to the hospital to check on C hristie’s surgery. Paul 
went to the nurses’ station while I stood down the 
hall, purposely keeping my distance. However, an 
alarm had been sent to security upon my arrival in 
the lobby, and police watched carefully to make 
sure that I got nowhere near Christie. Paul asked 
the nurse about Christie, and the nurse refused to 
tell him anything. Paul and I left the hospital 
under the suspicious eyes of police and nurses 
alike. 

The morning nurses’ report was so standard now 
that this one could have been from the day before, 
or the day before that, but it wasn’t: “Awoke crying 
and weepy, turns face away from nurse & answers 
only yes or no. Sat on side of bed at breakfast 
time, reluctantly, but did not eat. Weepy during 
a.m. care. Many ’no’ answers with tendency to be 
irritable and resistant to care by personnel.” 

Christie’s physical therapist arrived and found 
the slowly-improving patient she had been 
meticulously working with reduced to a pathetic 
state of near hopelessness: “No response due to 
patient uncooperativeness.” The therapist left and 
returned a short time later, and noted: "Despite 
uncooperativeness, carried patient down to 
Physical Therapy department, patient screamed 
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through most all of treatment and being carried 
down there. Little accomplished.” 

Exactly one month to the day after she was shot, 
Christie was still in the hospital. She had not seen 
or spoken to Danny since they all came to the 
hospital that night, and she knew that she was 
never going to see Cheryl again. Paula said her 
mommy was no longer her mommy, but at least they 
still let her come visit. And one day, mommy didn’t 
come back. No one told Christie why. No one even 
told her for a fact that I couldn’t visit because of 
someone else’s decision. For all Christie knew, I 
just didn’t want to see her anymore. I had 
promised to come back to see her and play with the 
kittens, but never showed up. 

Christie’s grandparents never came to see her 
anymore either. The only ones who talked to her 
were Paula and Susan and her dad. Christie must 
have thought she had done something wrong for 
her mom and her grandma and her grandpa not to 
want to see her anymore. And for Christie Downs, 
there was no one left to please except for Paula 
and Susan. Christie was a tortured little girl at 
this point, physically devastated from her gunshot 
wounds and mentally tormented by constant 
accusatory questioning and insinuations from 
Paula that she was purposely lying. 

For the next two days, Christie had no visitors 
except for a brief visit from Susan Staffel, after 
which the nurse noted Christie was “relatively 
cheerful.” The effect of being left alone was 
evident in Christie’s sleep over the two nights. 
"Slept quietly, no crying out... Slept in long, 
apparently comfortable intervals.” 

The Springfield News reported that " .. 
sheriff’s office officials, hard-hit by budget 
problems, were relieved to see Christie released 
from the hospital. The department had provided 
around-the-clock armed guards for the girl, an 
expense that put pressure on the department to 
conclude the case, sources said.” The article 
quoted Dave Burks as saying that during the 
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“extremely expensive investigation 8,000 manhours 
were spent in searching for evidence alone.” A 
great deal of that was consumed looking for the 
gun Staffel said Christie had seen. 

Susan Staffel’s casenotes for June 20 show that 
I called asking to see my children and wanting to 
know when Christie would be released from the 
hospital. The following morning, June 21, Christie 
was released. She was taken to the home of a CSD 
foster family, who would be paid to be her 
“parents.” 

Staffel told me that she would set up a 
visitation schedule with Christie, but the next 
days Eugene Register-Guard reported that “the 
arrangements have not been worked out.” 

"No visits can be scheduled until Christie is 
settled,” Staffel told me, but as soon as possible 
she would arrange for visits once a week. Staffel 
and I made arrangements to meet that afternoon 
and Susan said she would allow me to visit Danny 
for a few moments. 

When I arrived at the hospital, Staffel took me 
aside and laid down “ironclad” rules for the visit. 

"You can’t talk to Danny about Christie, his 
grandparents, any other family-related things, or 
anything that I do not approve of. Do you 
understand?” 

With Staffel and Dick Tracy standing over me, 
I tried to visit Danny, who was seated in his 
wheelchair. I could only see him from the waist 
down so I asked casually, "Are you wearing shoes 
and socks, Danny, or just socks?” 

"Shoes and socks...no, just socks.” 

I reached down and picked up Danny's tiny left 
foot in my hand, cradled his heel in my soft palm 
and squeezed, and when I did, Danny pulled his 
foot away and laughed at our game. 

‘Don’t do that, Danny,” I whined in mock 
protest. "Be nice to mommy!” But suddenly it hit 
me: Danny had pulled his foot away from me on his 
own — his “paralyzed” leg had moved and he had 
voluntarily jerked his foot away! I could barely 
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contain my excitement. I took his foot into my 
hand and dared him to do it again. Danny laughed 
and jerked his foot away, and this time, when his 
foot ended up below the footrest, Danny lifted his 
leg and set his foot back on the rest. I began to cry 
and quickly turned from view, wiping the tears 
with my sleeve. 

Staffel and Tracy stood aside as I talked to 
Danny, and though my mind was on my son, I 
couldn’ t help overhearing the conversation between 
them: 

"When will this investigation be over?” Staffel 
asked. 

"We're closing the investigation tomorrow and 
it will all be cleaned up,” Tracy assured her. 

Danny picked up a straw from the tray on his 
wheelchair, aimed it point-blank at me and 
shouted, “Bang! Bang!” I picked up a second straw 
and played the same game with Danny while Tracy 
and Staffel watched, frozen in utter horror. It was 
a terribly insensitive thing for me to do, but when 
my son started to play, my instinct was just to 
mirror his play. To Staffel and Tracy, the brief 
game was fraught with implications of guilt and 
only served to reinforce what they already believed 
about me. 

Staffel left the playroom and as soon as we were 
alone, Tracy asked, “Well, Diane, how's it going?” 
But before I could reply he added snidely, “Oh, 
that’s right, I’m not supposed to talk to you, or 
you'll think I’m harassing you.” 

I watched a child who was in the playroom 
riding a scooter slowly circling closer around the 
detective until he collided with Tracy s legs. Tracy 
responded angrily to the child and told himina 
not-too-kind voice to play elsewhere. When it 
happened again, Tracy turned the boy s scooter 
around and sent him off in another direction. 

“Well, I see you have a short fuse with children, 
huh?” I said. NowI was the one doing the mocking. 

"No, no,” Tracy protested, "I’m fine.” 
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"You don’t have much patience with little kids, 
do you?” I asked. 

Danny cried to get out of his chair and said he 
wanted to "lay down with mom.” The nurse picked 
Danny up and laid him next to me on the bed, and 
we cuddled for only a few moments before it was 
time for me leave. 

"Put me in my chair mommy,” he said. 

Dick Tracy watched as I put my good arm out 
and Danny wrapped his little arms around it. I 
lifted my son from the bed, and Tracy panicked. 
"No, Diane, no, wait for the nurse!” 

"I want my mom to do it!” Danny insisted. 

"Does that hurt Danny?” I asked. 

"No. ow 

I sat him in the wheelchair and Danny cried and 
asked me if I would come back. 

"Of course I will, Danny.” 

“Promise? Say you promise!” 

"I promise, Danny.” 

Those three words filled with reassurance and 
trust were the last words Danny ever heard me 
say. 

When it came time to arrange for my visits with 
Christie and Danny, Susan Staffel merely denied 
ever having agreed to such visits. This was getting 
to be a habit with Staffel: writing something ina 
report and then later denying it, even in the face 
of her own writing. Of everyone involved in the 
investigation into the shootings, she was proving 
to be the one who would do whatever was necessary 
to further their cause. 


*  * 


Confirmation 


Soon after Christie left the hospital, I received 
an anonymous call from a woman whose son was 
in the hospital room next to Danny’s. When Susan 
Staffel finally gave in to Christie and Danny s 
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demands to see each other, a visit was arranged 
and Christie was taken to see her brother at 
Sacred Heart Hospital. The caller witnessed part 
of their visit and heard something that made me 
ecstatic. 

Christie hadn’t seen Danny in six weeks and the 
moment she saw him, she broke down in tears and 
could not stop crying. Danny reached out to his 
sister, who always took care of him, and patted her 
on the back, soothing her. Christie’s tears turned 
to whimpering under her brother’s touch, and 
finally she stopped crying altogether. 

Danny rubbed Christie’s back, and said softly, 
"Feel better?” She did, and Christie and Danny 
began to talk quietly together. 

Their visit had just started when the woman who 
had brought Christie to the hospital said it was 
time to leave. "No,” said Christie, “I don’t want to 
leave. He’s my brother, I love him, and I’m going 
to stay!” 

Christie refused to leave, so the woman from 
CSD and one of the nurses brought her to her feet 
and began to take her fromthe room Christie still 
would not cooperate and finally was taken from the 
room. 

Christie cried and fought as she was being 
dragged down the hall, but then she stopped 
fighting and gathered her breath and shouted out 
loud, "I LOVE YOU, DANNY!” 

Christie smiled because she had shouted every 
bit as loud as her mother. Maybe even louder. 


* t € 


Susan Staffel 


Susan Staffel had more to do than just talk to 
me and interrogate Christie. She also had to 
interview family members and friends of mine. 
Shortly after interviewing me, Staffel spoke to my 
parents. 
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"They indicated that they distrusted Steve 
Downs and found him to be very jealous,” Staffel 
noted. "W hen he and their daughter started dating, 
they moved back to the city to get away from him 
They related that Steve Downs had beaten Diane on 
two occasions, also shook her and threw her down.” 

Two days after Christie left the hospital, I 
called to arrange visits with my children. Staffel 
flatly refused to even consider it, writing in her 
notes: 


"$ Diane} asked about visiting Danny. I said no 
visits with either child. Why? Children are 
starting to talk about what is happening to them 
and seem to do better when not visiting. Diane: ’Is 
my attorney or anyone present when that is 
happening?’ Susan: ’No.’ Diane: ’That worn t hold 
up in court very well, Susan. So that means I can’t 
see either of my kids?’ Susan: ’Yes.’ Diane: 
’Okay, I’ll talk with my attorney.’ Diane was very 
calm during this entire conversation.” 


Jim Jagger called Staffel an hour later and she 
told him the same thing —no visits. Jagger said 
he wouldn’t contest that and Staffel asked him 
about insurance coverage on the children. Jagger 
assured her that I would continue the coverage. 
But when I lost my job and asked Steve to help pay 
the premium, he refused. 

Staffel called Hugi “as requested by Jagger,” and 
Hugi told her “there is certainly plenty of evidence 
that does not eliminate Elizabeth as a suspect. 
There is an abundance of evidence. It will come out 
at the appropriate time.” 

One of the last people Staffel talked to during 
her investigation was Lee West, Dannys father. 
West told Staffel basically the same story as I had 
about how I came to be pregnant with his son. He 
said his sexual relationship with me ended when 
Steve Downs burst in on us, but that we “had not 
been making love when Steve came in.” West said 
that he “wanted Diane but didn’t know if he could 


121 


DIANE DOWNS: BEST KEPTSECRETS 


support her and her children.” West had offered 
me $200 a month child support, but I refused to 
take it. 

"How did Diane treat her children?” Staffel 
asked him pointedly. 

"Her children mean everything to her,” West 
said. "They re always dressed nice, and always have 
popsicles or something stuck in their mouths.” 


* % * 


Custody Hearing 


The following days Register-Guard printed 
Staffel’s every word at the June 6 custody hearing. 
The headline was terse: "Children link their 
mother to shootings.” The lead quoted Staffel as 
telling the judge that C hristie and Danny had made 
"significant comments” to officials that linked 
their mother to "a hurtful role” in the shootings. 

Staffel brought the court to an eerie silence 
when she cited “documented reports of medical 
personnel and others in close contact with the 
children that Christie Downs recalls seeing her 
mother place a gun that formerly belonged to her 
father in the trunk of the car on the morning of 
the shootings.” 

Furthermore, Staffel said Christie recalled 
going to the house of her mother’s friend, the car 
stopping on the road and someone getting out of 
the driver’s seat and walking to the rear of the 
car. "The moment of the shooting remains blocked 
out of the child’s mind.” 

Staffel’s statement to the court that Christie 
had “seen a gun that formerly belonged to the 
children’s father” was by far the most serious 
indictment of me. Staffel did not say whether 
Christie had identified a .22 automatic or a .38 
revolver. The implication was that she had 
identified the automatic. 
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Christie had been interrogated for more than 
two hours by Paula Krogdahl. M y scheduled visits 
with Christie were refused with excuses that 
Christie was asleep. 

In the midst of that lengthy interrogation, 
Christie indeed identified the gun she had seen in 
the trunk of my car. The police guard carefully 
noted the moment in his report: 


"Paula also showed Christie a drawing of two 
handguns; one an automatic and the other a 
revolver. 

Christie picked the revolver as the gun in the 
trunk.” 

Christie was right. I most certainly did have a 
revolver in the trunk of my car —a .38 caliber 
revolver. But police had clearly established that 
the children and I had been shot with a .22 
automatic. Steve Downs had claimed that I left 
Arizona with such a weapon, and the conclusion 
of the police was that this automatic was the 
murder weapon. Clearly, then, the revolver 
Christie had seen was not the weapon police 
sought. In fact, they had seized the revolver, as 
well as my rifle, on the night of the shootings. 
Christie had merely seen the gun that everyone 
knew about and agreed had nothing to do with the 
shootings. 

Susan Staffel, however, did not let these facts 
prevent her from implying that Christie had 
identified the automatic weapon as the one she 
had seen in the trunk It was a matter of 
semantics: by saying that Christie had seen the 
gun that used to belong to her father, Staffel was 
telling the court that Christie had seen and 
identified the murder weapon. Staffel could only 
presume that this was so, but the impact of her 
statement taken on face value was overwhelming. 

I went to Susan’s office. She hated it, but I sat 
there for several hours until she came out. I cited 
her own reports to her, and I said "You went into 
court and said Christie described the gun that was 
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used. You knew full well that Christie was 
describing M Y gun. You lied!” 

Susan remarked, "Well, Diane, sometimes you 
have to lie.” 

My attorney brought it up in a later court 
hearing. He asked me, "Did Staffel admit she lied 
to you about the gun?” and I said "Yes.” Then she 
denied admitting it and it made me look real 
stupid. I stepped right in it. From that point on, 
I taped every conversation I had with her. 

After testifying about Christie’s statements, 
Staffel said that Danny Downs had made 
"significant statements” about the incident as well. 

"W hen he was first asked if he remembered what 
happened the night he was hurt,” Staffel testified, 
” Danny said ’I not supposed to answer.’ 
Later....he said he couldn’t walk because *my 
mommy ran over me with the car,’ and, ’W hy did 
my mother run over me with the car?’” 

Staffel testified that "when Danny was asked by 
a visitor what happened to him, he said ’My 
mommy, it went bang bang.’” (Staffel had witnessed 
the "bang bang” game Danny and I played in the 
hospital, and this is how it came out in court.) 
Staffel did not identify "the visitor” to the court 
or to reporters who were ready to print any detail, 
no matter how obscure. 

Staffel said in conclusion that the children have 
asked to see their mother (since visitation was 
curtailed) but that “neither appear distressed at 
not seeing her.” 

And it is precisely here that the Nursing Care 
Records become so crucial. The reports onC hristie 
are an emotional roadmap to her moods, her 
progress and her attitude about me, and they prove 
beyond any doubt that Staffel’s claims about the 
children not being distressed were inaccurate. The 
reports show Christie literally crying herself into 
turmoil over not being able to see me. 

During the weeks Christie was being 
interrogated, Danny was left alone to recover from 
his wounds, but Paula and Susan visited him and 
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listened to him talk a childish patter, looking for 
clues about what happened that night. W hile Danny 
would never be able to testify, he might remember 
things that would be helpful. 

Danny was never interrogated as much as he was 
talked to and asked simple questions whenever he 
would say something even remotely related to the 
night of the shootings. 

After five days at McKenzie-W illamette Danny 
was transferred to Sacred Heart Hospital in 
Eugene. The Nursing Care Records kept by 
McKenzie-Willamette nurses on Christie and 
Danny, while complete in all necessary entries, 
were not nearly as detailed as the reports by 
nurses at Sacred Heart on Danny, especially when 
it came to his mental and emotional conditions. 

Nurses took care to note outbursts, displays of 
anger or role-playing. They wrote clear, thorough 
reports that paint a revealing picture of Danny 
Downs in the hospital. 

When the Lane County District Attorney turned 
over to Jim Jagger every document he would 
potentially be using in court, including all medical 
reports onthe children, there were mysteriously no 
reports for Danny from May 25 until June 20. The 
reports resumed on June 21 and were complete 
from thereon until Dannys discharge from the 
hospital months later. 

Each document turned over by the prosecution 
had an exhibit page number. All of those numbers 
were in order with no gaps — but twenty-six days 
of reports were simply missing. 

The uncomfortable conclusion seems to be that 
the reports were withheld because of their 
contents. Jim Jagger would not notice their 
absence in the midst of the thousands of pages, 
and neither would I, until long after my trial. One 
can only speculate what is in these reports that 
would cause someone to prevent them from being 
turned over as evidence. 

This period of time takes on an extreme 
importance in terms of what Danny said about my 
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role in the shootings, especially when Susan Staffel 
was in court quoting Dannys words to nurses, 
words that should have been written down for later 
verification, A prime example is Staffel’s 
statement to the court that Danny had said "My 
mommy, it went bang bang,” when asked if he knew 
what had happened to him. The report for that day 
is missing. 

Children’s Services Division, District Attorney 
and hospital representatives all refuse to even 
consider ordering release of these records, and so 
we are left not knowing exactly what Danny said 
for twenty-six days following the shootings. 

I had warned of this weeks earlier when I 
protested having police interrogate my children 
with no one else present, saying, "They can say my 
kids said anything.” 

After my final supervised visit with Danny on 
June 17, Susan Staffel wrote in her casenotes that 
I visited Danny for an hour, and "Danny has been 
cheerful.” That is the only note available on 
Danny for twenty-six days. 

Susan Staffel was very selective about what she 
told the court during this hearing and each 
subsequent one. She chose her words carefully, 
omitting things here and there. For example, 
Staffel did not say that Danny continually cried 
to see his mother. She neglected to identify the 
“visitor” who allegedly heard Danny say, "My 
mommy, it went bang bang.” 

And Susan Staffel also forgot to mention those 
three days in the midst of a hot July when Danny 
Downs told three different nurses that he had been 
shot by "that man.” 


* + * 


"That Mean Man Shot Me!” 


Sacred Heart Nurse Kim Morrison doted over 
Danny like a second mother, tending to his every 
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need. She might not admit it, but Morrison came 
to love Danny during the months she cared for 
him. She knew the police thought I had shot him, 
but it was hard for her to believe, and she hoped 
it wasn’t true. 

One hot summer day, several weeks after the 
shootings, Danny told Morrison he wanted to sit 
by the window. “It’s nice out,” he said. Danny 
looked down from the window and saw an 
ambulance screaming into the driveway with lights 
flashing and siren wailing. 

"I was in an ambulance,” he said to Morrison. 

"Yes, you were, Danny.” 

yW hy?” 

"Because you were hurt.” 

“How?” 

"Someone shot you,” said Morrison, telling him 
for the first time that he had been shot. 

"W hy?” 

"I don’t know Danny, they were being mean, I 
guess. Sometimes that happens.” 

“Who shot me?” 

"I don’t know. Do you know who shot you?” 

"That man.” 

Morrison couldn t believe her ears. She knew it 
was wrong for her to pursue this with Danny. 
Susan Staffel had ordered that no one outside of 
the investigative team was to talk to either child 
about how they were injured. Staffel’s orders 
strictly forbade it, but Morrison couldn’t stop 
now. 

"Where were you, Danny?” 

"O utside.” 

"In a car?” 

"Yes." 

“Are you sure?” 

"Yes!” Danny was insistent. "That man shot me!” 

"Do you know that man?” 

"That man Jack!” 

"Did you know him before, Danny?” 

“How?” he said, and then, “let’s go back over to 
the window and talk.” 
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They moved across the room and Morrison sat 
on the window ledge holding Danny on her lap. He 
continued gazing thoughtfully out the window and 
Morrison saw the confusion on Danny's face when 
he asked, "Who shot me?” 

"I thought that man shot you,” Morrison 
responded. 

"M ommy shot me, my mommy shot me with a 
gun!” Danny suddenly claimed. 

"I thought you said that man shot you.” 

"They both shot me.” 

Danny asked to read a story and as Morrison 
read, Danny asked, "Why is he sad?” and "Why is 
she sad?” Danny was revealing a strong, definite 
memory of a man at the scene of the shootings, 
verbalizing it clearly with unyielding insistence. 

The next morning Danny talked about the man 
who had shot him The nurse was coaxing and 
kidding him to sit still for a catheter. In the midst 
of his struggling, Danny told her, "See how strong 
my arms are?” Then he dropped his head and said, 
"But my legs aren’t. I can’t walk. That man was 
mean to me.” 

"How was the man mean to you?” 

"He shot me!” 

"What man, Danny?” 

"That man Jack!” 

The next day, Danny s nurse wrote that Danny 
had been looking out the window again and had 
suddenly turned to her in excitement and said, 
"That looks like my Daddys truck!” Then he 
blurted out, "M y daddy has a gun.” 

"What for Danny?” 

“To shoot people with.” 

"Why would he do that?” 

"If he gets mad at them, he can shoot them,” 
said Danny. 

"Has he ever done that?” 

Danny turned away and spoke ina voice too low for 
the nurse to hear. 

"W hat?” 
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Danny looked away and stubbornly refused to 
repeat what he had said. The little boy who was 
so happy and cheerful that nurses noted it in their 
records was suddenly sullen and changed the 
subject entirely. 

The following afternoon Danny kept saying, "I 
want to get out of this hospital and go home with 
my mommy.” 

"Your mommy isn’t here.” 

"Oo K. wr 

Danny begged the nurse to "rub my back but 
don’t touch my hole.” Danny couldn’t understand 
the nature of his wounds and to him the injury was 
“my hole in my back.” 

“Your hole is all better, Danny.” 

"Did Doctor Foster fix it?” 

"Yes." 

Suddenly Danny told her forcefully, "That nasty 
man with a gun shot me!” 

"Do you know who that man is?” 

"Jack, like Jack in the Beanstalk!” 

"Jack in the Beanstalk is just a story, Danny,” 
the nurse told him. 

"W ho shot me?” Danny asked again. 

"I don’t know, do you?” 

Danny didn’t reply except to say, "I want out of 
this hospital!” 

Susan Staffel did not divulge these statements 
to the court when she reviewed the other 
statements Danny had made that seemed, in her 
opinion, to establish that I had played a "hurtful 
role” in the shootings. 

Indeed, these statements would never see the 
light of day, either in court or in the newspapers. 
During trial, Fred Hugi would succeed in having 
them thrown out as evidence. 

The argument in open court over the 
admissibility of these reports was fierce, yet not 
a single reporter ever wrote or broadcast a word 
about Danny Downs saying a man had shot him In 
the most widely-eovered criminal case in Oregon 
history, where the media scrambled for every piece 
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of information they could lay their hands on, there 
was only conspicuous silence about the "mean man 
with a gun” Danny Downs kept insisting had shot 
him. 

Most days my life seemed like a three-ring 
circus. 

My diary entries reflect the chaos that my life 
had become: 


“Parents and friends receive subpoenas to G rand 
Jury.” 

“Arm hurts so bad I can hardly stand it Went to 
doctor to see why. Cast man used a saw to cut 
windows in my cast Terrified me. Cold sweat 
Almost fainted. I’m afraid of being hurt again.” 

“Parents, friends go to Grand Jury.” 

“Got a call from some lady named Mrs. Fisher. 
Told me where Chris is staying Wish I could see 
her.” 

"Investigation opened again.” 

“Cops asked Jason to take lie detector He said 
OK. Then said no. Whyshould he have to prove that 
he was out of town when my kids & 1 got hurt?” 

“Took my cast off myself. I’m afraid of getting 
hurt again.” 

“Asked Susan when she would set up visit with my 
kids. She denied telling me that she would. Says she 
won't.” 


x * 


Dilantin 


The surgery Christie had the night of the 
shooting was to remove a section of her left lung 
to stop the bleeding. She lost three units of blood, 
and even though it was replaced with plasma, she 
was white as a ghost when I saw her at 2:45 a.m, 
only hours after the shooting. There was a 
drainage tube exiting each lung, a tube in her 
nose, running to her stomach, a tube leading to her 
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lungs through her mouth, and a catheter. Heart 
monitors were taped to her chest, an I.V. was 
attached to her small body, and an oxygen mask 
covered her face. Blood still stained her hair. 

The following morning, approximately twelve 
hours after she was shot, Christie went into 
convulsions. A C AT scan revealed no brain damage 
and the seizures were a mystery. Dilantin was 
administered to subdue the trembling that gripped 
her body. Christie suffered a stroke at the tender 
age of eight. Hypocalcemia was diagnosed as the 
crippling culprit. Another C AT scan followed and 
it was learned that my daughter suffered brain 
damage in the speech center of her brain. 

Because of the infarct in her brain, many 
complications were introduced into C hristie’s life. 
She developed aphasia, which meant she couldn’t 
find the words she needed to express herself 
readily. After four days, the tubes were taken out 
of her nose and mouth. It was discovered my child 
had a very limited vocabulary as a result of the 
damage. Initially she could say, “yes,” “no,” 
“maybe,” "I don’t know,” "Uh huh,” and "M om” She 
couldn’t remember how to handsign as I’d taught 
her, because she couldn’t read or spell anymore. 

The stroke paralyzed the right side of her body 
completely. Her eye teared uncontrollably. Her 
mouth was slack when she spoke and it couldn't 
smile when the other side of her face smiled. 

The Dilantin she was required to take, in doses 
as high as 400 mg., had a major effect on her 
perceptions and memories. Dilantin is an 
ultra-powerful mind drug administered to epilepsy 
victims. Prolonged use of Dilantin causes many 
side effects, especially if given in excessive doses. 
The patient’s gums will swell, turn red and loosen 
teeth if the dosage is too high. Even in normal 
usage, the patient has a tendency to become dizzy, 
fall over, become disoriented, have mental 
confusion and lapses of memory. 

The purpose of Dilantin is to interrupt the 
exchange of electrical impulses in the brain. 


131 


DIANE DOWNS: BEST KEPTSECRETS 


Messages are passed in the brain by sending an 
electrical impulse from neuron to neuron. Seizures 
are caused by the "short-eircuiting,” of those 
impulses. Dilantin triggers the brain to coat its 
receptors, thereby prohibiting the impulse from 
jumping from axon to dendrite. Therefore, the 
message can’t be passed —and the seizure can’t 
take place because the "short—circuit” is cut. 

Dilantin does not direct its influence to a 
specific area of the brain. It simply does the job 
it was designed to do. Messages in all areas of the 
brain are interrupted. If the synapse is broken 
because the receptors are blocked (coated) the 
message can’t get to the brain in the proper way. 
Dilantin creates lapses of memory, distorted 
memory and altered perceptions. It also aides in 
destroying past memories because it interrupts the 
normal use of memory transmissions. Because of 
the hazardous side effects of Dilantin, doctors are 
warned to “wean” their patients off the drug as 
soon as possible. Christie’s seizures were caused 
by hypocalcemia. Yet, one year after she testified 
in court (two years after the shooting) my daughter 
was still being given 150 mgs. of Dilantin a day. 
Photographs taken eighteen months after the 
seizures reveal her gums to be so red and swollen 
that her teeth appeared miniature. According to 
the medical records, 150 mgs. was the amount of 
Dilantin she was given in intensive care, while she 
was still in the hospital, eighteen months before 
the photos were taken. Why was Christie still on 
such an excessive dosage of such a powerful mind 
drug? During the month my daughter was in the 
hospital, I visited her at least 60 times. Christie 
only recalls two of those visits. The rest of the 
visits were lost to her memory. That is the power 
of Dilantin. 


*#* 
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Dr. Carl Peterson 


Christie left the hospital hoping the questions 
would stop. She was placed in a foster home and 
was not allowed to see her grandparents or her 
aunts and uncles. It was a strange house filled 
with people she did not know. A week later, on 
June 28, she had her first appointment with Dr. 
Carl Peterson, a psychiatrist recommended by Dr. 
Miller, and the questions started all over again. 
Peterson was firmly convinced that Christie had 
memory but had repressed it. It was not too long 
after their sessions started that Peterson felt he 
had unlocked the store of memories. Peterson was 
trying to help Christie recall the events and her 
feelings surrounding arriving at the hospital the 
night of the shootings and was convinced that 
Christie had expressed the appropriate responses 
to indicate that she truly recalled the pain and 
terror of arriving at the hospital. Peterson called 
Bill Furtick and excitedly shared with Furtick this 
remarkable breakthrough of Christie’s memory. 
Peterson listened in silence as his balloon was 
burst —Furtick informed him that Christie was 
unconscious upon her arrival at the hospital, and 
therefore could have no memory about it. 

Perhaps without realizing that he was helping 
Christie to remember things that Christie had no 
memory of, Peterson simply re-directed his 
maneuvers. No longer did he try to help her 
“remember” about arriving at the hospital — he 
set out to help her “remember” about the 
shootings. 

Peterson’s session notes with Christie, while 
detailed in some respects, contain a glaring error: 
missing time and again is attribution; a statement 
is written on the page and there is no way to know 
WHO made the statement. 

Peterson’s handwritten notes are nearly 
impossible to read due to his extreme handwriting: 
his capital letters are barely 1/4 inch high, and 
the lower case only 1/8 inch. The problem is 
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compounded by Peterson’s 30 degree backhand 
slant. Indeed, Jim Jagger would note during trial 
the impossibility of reading these records. But 
while the handwriting can eventually be 
deciphered, attribution cannot. The only way to 
know exactly who said what is to rely on Peterson’s 
memory, which in court would prove faulty. 

Peterson wondered in the notes of his first 
session with Christie on June 28th if her problem 
wasn’t “possible psychogenic?” (resulting from 
mental confusion). He was right; Christie was 
mentally confused and getting worse from the 
constant pressure of the questioning and from not 
seeing me and not being told why. 

Christie’s days were filled with questions 
fraught with urgency from Susan Staffel and Paula 
Krogdahl, from Dr. Wilhite and Dick Tracy, from 
her dad and Bill Furtick. Her mom never came to 
visit and Grandma and Grandpa never came to see 
her anymore either. No one played with Christie 
anymore. No one held her in their lap and hugged 
her, or told her how much they loved her. The 
laughing girl was all alone, and deep inside she 
knew it, and it was more than she could bear. 
There were no games, no one to tell jokes to and no 
laughter. Only the questions, the same questions 
over and over and over. 

Peterson wrote of Christie in his notes of their 
first visit: "...wakes up crying in shelter, says ’I 
don’t know a lot, no contact with relatives 2 
weeks, Paula K. and Susan S. interviewing her. 
Dad in Az. wants her to come live with him and 
possibly she would like this too. Wants to know if 
Danny (3 1/2) needs therapy. Night of incident, 
went to visit person, & petted horse, remembers 
riding in car, remembers gun, 2 guns in trunk, no 
stranger there. Reduced (stopped) visits, doesn’t 
ask about mom, didn’t react when visits limited. 
M om allowed visits in hospital. 

"Christie is oldest child of 3, Christie parental 
child, protects moms (sic).” 
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Peterson’s final entry on these initial session 
notes was most telling. It would remain to be seen 
how long it would be true: 


"Not sending Christie to me to determine 
murderer.” 


Every other Monday for two months, Christie 
was questioned by Dr. Peterson in the course of 
their “sessions.” But during the first four sessions 
after their initial meeting, Peterson took 
absolutely no notes, and there is no explanation 
for this lapse. During one of these sessions, 
Peterson had Christie draw pictures of Cheryl and 
Danny, and of my position in the car. Christie’s 
drawing of Cheryl was uncannily accurate in 
content and detail, showing C heryl smiling broadly 
the way she always did, with her long hair falling 
past her shoulders and no bangs, just the way 
Cheryl wore it. Christie drewa plaid shirt, the belt 
around her waist and her shoes and shoelaces. 
Cheryl had her hands up and open, and all ten 
fingers visible. 

Her drawing of Danny contained the same level 
of detail: his smiling face, the stripes in his shirt, 
his short hair and bangs brushed off to one side, 
and the same detail in his hands and shoes, Yet 
Christie’s drawing that Peterson titled "Mom with 
gun” was completely different. M y hair was past my 
shoulders — but Christie drew the hair in a shag 
cut; I had been wearing a plaid shirt —Christie 
drewa solid; I amright-handed and Christie drew 
the gun in the left hand. Additionally, 
investigators had determined from trajectory 
calculations that Danny had to have been shot by 
someone holding the gun in their left hand —the 
right hand could not bend to the angle required to 
produce that particular trajectory. 

In another of the “unnoted” sessions with Dr. 
Peterson, Christie drew pictures of the car and 
the handgun and the rifle she had seen. She 
revealed to Dr. Peterson that while she was in the 
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hospital she recalled seeing the news on television 
"five times with mom and once with mom & 
grandma.” (Staffel said Christie was not to hear 
any news reports that mentioned the shootings or 
connected me to them, and said in court that 
Christie had not seen such reports.) 

Peterson’s September 12 notes consist only of a 
drawing depicting Carolyn’s house, the road and 
a horse in the front yard. My car is parked on the 
road, and five smiling figures, representing 
Carolyn, me and the children are standing near the 
horse. The sun shines on a distant hill while a 
crescent moon hangs in a star-filled sky above the 
house. Written on the house in Peterson’s 
characteristic, leftteaning handwriting is the 
single word, "Carolyn’s” 

But this drawing was not made by Christie. The 
hand is too steady, the proportion, perspective and 
angles far too accurate for a child. Peterson’s 
handwritten note on the drawing reads, “Evelyn — 
early afternoon,” seeming to indicate that the 
drawing was made in the early afternoon by 
Christie’s foster mother, Evelyn Slaven. 

Three days later, Peterson received a call from 
Evelyn Slaven, who said Christie had awakened 
with nightmares on June 22, 23, 27, 30, July 6 and 
July19, and that on August 1 she and Christie had 
"talked about mom’s birthday,” and “looked at 
family portrait from newspaper.” But why was 
Slaven three months late in reporting Christie’s 
nightmares? There was no explanation for the 
delay. Christie, noted Peterson, is “crying about 
school, concern for Danny, nightmare.” 

And then an ominous sounding entry: 


"She can tell what’s wrong & won’t have to 
remember it again.” 


But there is no mention of who said this, 
whether it was an unsolicited statement of 
Christie’s or something Slaven or Peterson said. 
Theimplicationis unclear. (In testimony, Peterson 
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would say that he could not recall who said this, 
but that most likely it was his note to himself that 
if “she was able to talk about it then she could 
forget it.”) The purpose of her sessions with Dr. 
Peterson was to help Christie cope with her 
sister’s death, and during the course of the 
sessions, Christie had drawn a series of subtle 
pictures. 

But for Fred Hugi, it appeared subtlety wasn’t 
working. The District Attorney met with Dr. 
Peterson on September 27, more than four months 
after the shootings, and Peterson’s notes show that 
Hugi wasted no time getting to the real point of his 
concern about Christie. Hugi’s questions, wrote 
Peterson, were solely concerned with when Christie 
would be ready to testify: 


"Whats an expected progress in patient? 
Likelihood of C hristie having memories of trauma? 
Strategies to elicit trauma?” 


In short, Hugi demanded that Peterson tell him 
how long it would be before Christie could be 
expected to recall and relate details of the 
shootings and what “strategies” Peterson would 
implement to get her to talk about it. 

Hugi’s choice of the word “strategies” is the 
most accurate description he could give of what 
was happening with Christie's life: “strategy” is 
properly defined as "...the science and planning 
of maneuvering forces into the most advantageous 
position prior to actual engagement with the 
enemy.” All they had to do was help her fill the 
blank portions of her memory. With enough 
suggestions from many different sources it would 
only be a matter of time. 

Christie was Hugi’s greatest force against me, 
and Hugi was merely maneuvering Christie into 
the most advantageous position for his use in the 
eventual "engagement against the enemy.” 

But Christie’s aim was not straight enough and 
it was Peterson’s job to correct that. By the time 
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Christie took the stand against me, Hugi needed 
her undaunted in her accusation of me. 

The following day the two men met once again. 
It was as though Hugi had forgotten something 
the previous day and had dropped back in to say, 
"Oh, by the way, if you can’t get her to talk within 
four to six months, she won’t be any use to us as 
a witness.” 

Peterson’s notes of this “meeting” are only two 
sentences long but, the second clearly defines a 
time limit: 


"Time limiting involvement 4-6 mo.” 


It was three months to the day since Peterson 
had written, “Not sending Christie to me to 
determine murderer.” 

Now he was being pressured by Hugi to work on 
"strategies to elicit trauma,” and Hugi was giving 
Peterson a "time limiting involvement” in which to 
succeed in “eliciting” the trauma, beyond which 
Christie would no longer be useful to the 
prosecution. 

The order about “time limiting involvement” had 
nothing to do with the life of Christie Downs, and 
everything to do with the life of Fred Hugi’s case. 

Dr. Peterson delivered Christie to Fred Hugi 
well within the time limit, and it’s easy to see in 
Peterson’s notes how that was accomplished. After 
Fred Hugi talked with Peterson, the psychiatrist 
talked to Bill Furtick, to Susan Staffel and to 
Evelyn Slaven on an irregular basis. In each of 
these conversations, Peterson was told one or two 
more things which he eventually drew out of 
Christie. And so it went. 

It appeared that Dr. Peterson’s purpose was to 
prepare Christie to tell a set story, one that could 
have been inferred to her over and over by Susan 
Staffel, Paula Krogdahl, her foster parents, or 
anyone else she came in contact with His 
testimony in court revealed at several points that 
Peterson was acting outside the normal role of 
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therapist and had become almost an advocate for 
the state’s position that I had shot my children. 

Under questioning by my attorney, Jim Jagger, 
Peterson admitted that Christie had asked about 
my visits in the hospital: 


Q. November 29th and you received a call or 
conference with Susan Staffel, correct? 

A. Phone call, yes. 

Q. And then did Christie ask a question, "Why 
did mom visit only two times in the hospital...” 

A. That’s part of the conversation with Susan 
Staffel. And apparently, Christie was now asking 
why her mother had only visited her two times in 
the hospital. 

Q. Did you at any session after that talk to 
Christie...explain to her that her mother had 
visited her...on more than two occasions, in fact 
many occasions in the hospital? 

A. No. 

Q. Right after that you obtained information to 
this effect, "They think maybe she done it.” 

A. That’s again what Susan Staffel was 
communicating in that phone call.... 

Q. Did you ever think that a child getting 
information from a number of different sources, 
in fact even her mother herself, that she was 
somehow or another a suspect or responsible for 
the shooting, combined with the fact that 
everybody of some importance in her life, Steve 
Downs, whoever, was still being able to see her, 
but her mother could not, didn’t you ever think 
that might have some effect on what Christie 
Downs might think about the situation. 

A. Yes. 

Q. Did you ever think about the more she 
(Diane) was away, the more Christie Downs might 
think there really was something wrong? 

A. Sure 

Q. And she might think that if some other 
people thought she did it, that maybe she really 
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did it. Even that alone might cause her to think 
that maybe she really did it to a child? 

A. Yes. 

Q. You didn’t take the time and go ahead and 
relay to her that her mother had been in fact at 
the hospital on many more than two occasions? 

A. No. 

Q. Did you ever relay the fact that her mother 
said that she didn’t do it? 

A. Not that I recall. 


It’s clear from this line of questioning that 
Peterson was only interested in imparting 
information to Christie that would help her 
“remember” that I had shot her, and he was not at 
all interested in letting Christie know that I was 
claiming someone else had done it. It would have 
been simple for Peterson to tell Christie that I had 
visited her in the hospital on dozens of occasions. 
Though Peterson knew full well that Christie was 
sorely misinformed about my visits, he chose to 
cast me in the villain’s role, as a mother who 
didn’t care enough to even come and visit Christie 
in the hospital. 


From my diary: 


“Steve called and says he gets to write to kids and 
call them I wish I could tell Chris and Dan that I 
love them I want to send a letter, but I don’t trust 
Susan to let it go through” 

"Talked to John Tracy (Christie’s Speech 
Therapist). He is concerned for Christie. They say 
that she is saying things that he knows she can’t 
say.” 

“Talked to my supervisor. Asked him if I could 
come back to work and carry mail. He said to call 
back after court and see if I want to work” 

“Bert called Cottage Grove Post Office to talk to 
me. “He called me backat home later. The cops have 
asked him to take lie detector. I told him not to as 
a matter of principle, but I think he will anyway.” 
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“Sent letter through John Tracy to Christie. Sent 
toys and roses too.” 

“Bert called again and gave me his unlisted phone 
number. What’s up?” 


*  * 


Darlene Hilston 


It was six weeks since Carolyn Palmer had 
breathlessly told the deputy guarding my hospital 
room about Debbie Hilston’s boyfriend, the one 
Darlene Hilston thought was the same as the man 
in the composite. I assumed police had seen the 
Photograph of this man who had a history of 
violence against women and their children. 

I had no way of knowing that the police had only 
asked Hilston what time I had driven down 
Carolyn’s driveway the night of the shootings. 

My father was angry and felt betrayed by 
detectives who had focused on his daughter to the 
exclusion of following up any leads, so he went to 
Darlene Hilston’s to see the picture for himself. 
Paul and I went with him, and together we sat in 
Hilston’s living room, while she went to get the 
picture. Before she returned, Debbie Hilston 
broke in and blurted out, “Diane, can I ask you a 
personal question?” The tone of challenge was 
rising in her voice. 

"Yes." 

"How can you talk about that night and keep 
smiling?” 

“Easy,” I shot back, "I’m all cried out.” 

Darlene brought the photograph but my father 
wouldn’t let me see it because he didn’t want me 
to be unduly influenced if I might have to identify 
a photo of this man later. 

My father looked at the photo and was shocked 
at how very much the man resembled the 
composite. Everything fit, the high cheekbones, 
strong forehead, the eyes, the chin, everything 
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except the shape of the face. Clearly the face in 
the composite was fatter than this man, but then 
my father recalled that when I helped in drawing 
the composite I kept insisting that the man was 
thinner in the face. It was this feature that took so 
long to draw, and eventually led Dick Tracy to ask 
me if I "was sure someone was out there?” 

My father was determined to force the Lane 
County Sheriff's Office to look for this man, and 
he began by calling Sgt. Louis Hince who was 
directing the effort to follow up leads. 

"If you don’t start looking for this man,” my 
father threatened, "I’m going to the papers and 
tell them you refuse to follow up leads on the man 
who shot my grandchildren!” 

Hince promised he would re-eontact Hilston and 
that the lead would be followed up. At least two 
weeks prior to this mid-July phone call from my 
father, Hince had personally instructed Detective 
Roy Pond, the investigator assigned to follow up 
all leads on the man to "disregard any further 
follow-up on anyone.” 

Despite this, and despite the fact that police 
were clearly not pursuing anyone except me as a 
suspect, Hince assured my father that all leads 
were being followed up, including this one. 

Monday evening, at my parents’ home, my 
brother Paul laid a piece of tracing paper down on 
the composite and witha pencil awkwardly created 
a second composite, with the narrow face, but the 
wide, high cheekbones. The hair in the composite 
Paul drew was also different, more of a "shag style 
cut,” than the “shaggy-haired” stranger in the first 
composite. 

The second drawing ran on the front page of the 
July12, 1983 Eugene Register-G uard accompanied 
by my plea for the public to help find the man who 
had shot my children. I told the Guard that I had 
decided to circulate the second composite "because 
I want people out there to start looking.” 

I accused CSD of "inadvertently or consciously 
manipulating” my children, especially Christie, to 


142 


DIANE DOWNS: BEST KEPTSECRETS 


suspect or fear their mother. "There’s a void in her 
memory; people are suggesting things to her and 
she’s willing to absorb anything to try to figure 
out for herself what happened. Whether she can 
remember it or not, it’s filling a void. 

"The only crime I have committed is not 
bringing the man in myself, leading (the police) to 
believe the man does not exist,” I said. On the 
surface, the statement sounded ridiculous, as if I 
were responsible for single-handedly tracking him 
down and arresting him 

"The physical evidence proves I couldn't have 
done it. They re pointing the finger at the wrong 
person.” 

I revealed that two separate tests were done on 
my hands just hours after the shootings to 
determine if I had held or fired a gun. Both tests 
had been negative. Police and the DA’s office 
refused to confirm or deny my statements about 
the tests, but the tests showed that I had neither 
held nor fired a gun the night of May 19, 1983. 
W hat Hugi expected to be a major piece of physical 
evidence during my murder trial was now an issue 
to pass over as lightly as possible in court. 

Asked to comment, Sheriff Burks avoided the 
gunshot residue and trace metal test results, 
settling instead for repeating his now-tired claim 
that police had “acted responsibly’ towards me. 
But Burks also said that his office continued to 
consider my two surviving children as "key 
witnesses” in any subsequent prosecution of a 
suspect. 

"If the district attorney felt comfortable that the 
witnesses were ready to say whatever they re going 
to say, we would proceed,” Burks said. "These 
things take time.” 

Precisely. They take "4 to 6 months.” (And in 
spite of Burks’s assurances that Danny Downs was 
one of the "key witnesses” in the case, Danny s 
repeated, insistent statements that a “Mean man 
with a gun” had shot him were totally ignored.) 
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"We are diligently working on this closely with 
the district attorney s office,” Burks concluded. 
"We are pursuing every lead. It isn’t as if we are 
sitting back doing nothing.” 

Dave Burks was either incredibly ignorant or 
simply lying: ignorant if he didn’t know that a 
month earlier Louis Hince had called a halt to all 
follow-up investigation on anyone but me, or lying 
if he knew about Hince’s order, or had himself 
given the order to Hince in the first place. 


* * & 


Bert 


During all but the first ten days of the six weeks 
I had been in Oregon, Bert had refused my cards 
and letters. He’d refused a special delivery 
package containing photographs of Oregon and a 
bouquet of miniature lavender roses packed in wet 
paper towels. Everything I sent ended up back in 
my own mailbox. 

Cheryl would run and get the mail as soon as we 
drove up. It was part of our routine. Christie 
opened the garage door, Danny locked the car 
doors and Cheryl ran for the mail. She'd yank the 
letters from the box, sort through them quickly 
and say, "Well, it’s another one back from Bert,” 
and we'd all laugh. 

I began keeping the letters in a notebook, 
figuring that if Bert ever decided to come to 
Oregon, I would have this sheaf of letters waiting 
for him to read, filled with promises of undying 
love, endless devotion and oaths that no one else 
on earth would ever touch me. It was the game I 
played with men, and I played it best with Bert. 

The last time I had talked to Bert was on the 
phone the day after the shootings; he’d been colder 
than I ever thought he could be. “If you're coming 
to Chandler any time at all, don’t come and see 
me,” he’d warned. 
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Now, seven weeks later, Bert called the Cottage 
Grove Post Office trying to find me. There was 
urgency in his voice as he asked for me, and 
disappointment when he found I wasn’t there. 
Later in the evening he reached me at home. He 
made some small talk, asked how I was and how 
Christie and Danny were doing. 

This was not like Bert at all. Something or 
someone was motivating this, I was sure. And my 
suspicion became more certain when Bert gave me 
his unlisted phone number. “Anytime you need to 
talk, give me a call,” he said. "You sound like you 
could use a friend.” This was a far cry from "don t 
come and see me.” 

I was suspicious from the start, but Christie 
and Danny were gone, conversation with my 
parents seemed to lead to arguments, and Bert was 
suddenly willing to talk to me again, even 
encouraging me to call. And so I talked to Bert, 
rambling conversations that touched on the 
shootings and the investigation, on CSD and Susan 
Staffel. 

Each time I called, Bert reached over and turned 
on his tape recorder. It’s unclear who first 
mentioned that Bert should call me, and also who 
decided to make the tape recordings. Incourt, Bert 
would say that the recordings were his own idea, 
that no one asked him to make them But to me, he 
would admit in one of the recorded conversations 
that he was "still taping for the cops,” that they 
had told him not to tell me he was taping, and that 
he was afraid of losing his job if he didn’t 
cooperate. 

Bert made numerous tapes of his conversations 
with me and they were played in court while the 
jury (but no one else) followed along with 
transcripts. The conversations were crazy and 
confusing and misleading because the jury could 
not begin to understand the elements that went 
into them These were not just everyday talks 
between friends. 
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On my part, they were fueled by depressant 
drugs, alcohol, dreams, nightmares, my anger at 
the refusal of the police to even look for the man, 
and my anger at Bert for trying to destroy me by 
taping for the cops. Bert was motivated by implied 
threats that if he did not cooperate with them he 
might be looked on as an accomplice. In the face 
of this possibility, Bert crumbled. He wanted to 
please the police and the way to do that was to get 
me to say what they thought had really happened 
the night of the shootings. 

Bert was apparently nervous about this 
“informant” role he felt obligated to play, and 
while I would monopolize the conversation, he’d 
drink glasses of whiskey and lay back. An amused 
jury would be able to hear the clink of the ice 
cubes in his glass. At one point on the tapes, I 
asked him point-blank "what are you smoking?” 

All of these various elements combined to 
produce a series of bizarre conversations between 
Bert and me. In the end, none of what I said would 
make sense. It was just one story after another. 
And what the police wanted was not the truth, but 
something that made sense. 

The night we were shot was all chaos, there 
wasn’t any time for rational thinking or 
remembering. Everything was the present, and 
nothing else mattered. When I was finally alone 
the next day and the adrenaline was not so heavy, 
I had time to think about the shootings, and I 
realized that there were things I didn’t recall. It 
was one of those times when you don’t remember 
something until someone tells you and then you 
realize that they re right. 

I told the cops what I remembered and saw no 
reason to worry about what I didn’t remember; my 
mind was filled with Christie’s pain, the machines 
she was hooked to, and her inability to speak. 
There was Dannys all-of-the-sudden paralysis, 
operations, the funeral for Cheryl. And in between 
all that, the cops were demanding videotapes, trips 
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back to the scene of the shootings, and the answers 
to question after question. 

When I had surgery on June 2nd, I woke up and 
the doctors told me the kids were no longer my 
kids. I got into morphine and Demoral to escape 
the reality. For three days in the hospital I had 
nightmares, and they became reality to me. I 
assumed that I was asleep all the time, but I was 
told I was awake. By the time I left the hospital, 
I had mental images of things that could possibly 
have happened, but I didn’t remember them 
consciously, only in my dream mind. 

In other words, I had no grasp on reality. My 
days were filled with going back and forth between 
hospitals, watching my kids in pain, feeling 
Danny's terror the first time they put him in his 
wheelchair and he begged to get back in bed. 'T’ll 
be okay if you're here,” he’d said. But after June 
20 I couldn’t be there. For a month, I had nothing 
to do except beg CSD to let me see my kids, and 
they d say "as long as the cops have questions, you 
can’t have visits with the kids.” 

So I went to the cops and said, "What do you 
need to know?” They wanted to know why I was 
asking. I explained that CSD had said I couldn’t 
see my kids if the cops still had questions. 

“There’s too many holes,” Burks told me, "too 
many gaps and lapses in your memory, Diane, and 
we don’t know everything. There’s 25 minutes 
missing and we can’t figure out what happened 
during that time.” 

I did know that there were things that were 
missing from my memory; I had no idea how the 
towel had gotten on my arm For a year I thought 
there were 25 minutes missing and I agonized the 
whole time. Did I black out? Did Cher die because 
I blacked out and couldn’t make it to the hospital 
in time? It wasn’t until the trial that Jim Jagger 
was able to prove that there was no time missing, 
and that Cheryl had died immediately with no 
struggle, within seconds of being shot. No matter 
how fast I drove, she wouldn’t have made it. 
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And all of those months, the cops thought that 
my torture and my agony was that I had done this 
horrible deed, had shot my own children, when my 
real agony was that I was afraid I didn’t get to the 
hospital fast enough to save Cheryl’s life. 

As far as I knew, the nightmares were real, they 
were my unconscious telling me what really 
happened, but I was still uncertain and afraid. I 
had never experienced anything like this before in 
my life. The dreams became daylight, and the 
daylight became my dreams. 

I was so desperate for someone to talk to that 
I would call Bert and sometimes I’d be very happy, 
sometimes I’d cry. Within five minutes he would 
always change the subject and come back to the 
night of the shootings. I was so needful that I was 
willing to talk to him on his terms. He asked a lot 
of questions and said that I was making things up. 
And my dreams became more of a reality because 
as I told him about them I never said they were 
dreams. 

The day I discovered that Bert was taping for 
the cops was the day that I went down to pick the 
man out of a photo lineup. By the time that session 
ended, my dream reality came out in my anger, and 
so did the reality, what really happened. They were 
both getting confused and I got scared and ran out 
of the sheriff’s office and went home. It hit me 
when I got home and thought about it that Bert 
was taping for the cops. The questions he asked 
were the exact same ones they asked, the sentences 
were the same and so were the rhythm and order of 
the questions. I called the cops back and in an 
angry rage, declared that I knew who had done 
this. I knew inside that I did not, but I was so 
proud, so self-eonfident that I couldn’t admit that 
I was making feeble accusations. So I called them 
back and said that I didn’t know who ACTUALLY 
did it, but that I felt I knew who did it and I was 
just going to find him and take care of it on my 
own, because it was clear that they werent 
interested in finding him 


148 


DIANE DOWNS: BEST KEPT SECRETS 


And then I called Bert and I was so angry, I 
hated him with a passion. He was trying to destroy 
me, and I knew it. “Are you still taping for the 
cops?” I asked. 

"Yes," he said. So I took my dreams and 
nightmares, my fears, some memories from my 
childhood, and to him that was what "really 
happened,” that night. I cried all the way through 
it and told him every bit of my dream reality. 
First, there was more than one person involved; 
Bert kept saying that there must have been because 
one man couldn’t have overpowered me. If there 
WERE two people involved, and I couldn’t recall 
what they looked like, then they must have been 
wearing ski masks, because in my dreams they had 
no faces. That was the next story I told him — two 
men in ski masks. 

Then someone who knew me became part of the 
dreams and that came out too, that the person 
knew me. By the end of July it was all real, totally 
real. JimJagger saw what was happening to me and 
he was worried. I was intensely depressed, and I 
had him make out a will for me. I changed the 
beneficiary from my kids to my brother and made 
him promise that the kids would get the money. 
And I set out to find the easiest way to kill myself. 
I couldn’t live without my kids, and CSD kept 
saying I wasn’t going to ever see them as long as 
the cops had questions. The cops kept saying that 
nothing made sense and that there were 25 minutes 
missing. They intended to keep me a suspect until 
they had all their questions answered. 

I figured that as long as I was a suspect, the 
kids were never going to come home. I was placed 
in the position of determining whose life was more 
important —theirs, or my own. If they thought I 
was the one who did this, and I killed myself, they 
could be satisfied that the murderer was gone, and 
my kids could get on with their lives. 

Jim Jagger stepped in and saved my life. He 
made an appointment for me with a psychiatrist, 
Polly Jamison, who quickly pointed out that if I 


149 


DIANE DOWNS: BEST KEPTSECRETS 


were to die, the kids would end up with Steve. It 
made me sick to even think about it. There was no 
way I could doomC hristie and Danny to that. Polly 
also explained that what you see in your cognitive 
mind is real, and that dreams are not reality. 
Within just a short time I didn’t feel the pressure 
of fighting to find reality. Polly helped me see that 
no matter what I did to please the cops, no matter 
what they did, the only way to bring the kids home 
was through the courts. I quit looking in my 
unconscious for the missing link. There was no 
more to remember. 
Ce 


Photo Line-Up 


On July 22, I went to the Lane County Sheriff’s 
office to view a “throwdown” photo lineup. The 
name “throwdown” comes from the fact that police 
do exactly that with the photos —throw them down 
in front of the person attempting to identify a 
suspect. 

Throwdowns normally consist of six or more 
photographs of suspects arranged inside of a black 
frame with no markings of any kind. An officer 
won’ t hold the photo frame as he shows it because 
no matter how he does so, one of his fingers will 
inadvertently be pointing to a suspect. A stray 
mark on the frame might also unconsciously 
trigger someone to look at the photo nearest the 
mark. In short, every precaution is taken to see 
that the viewing is unbiased. 

Such precautions were taken with the throwdown 
shown to me. I gazed at the photos and then 
pointed to #5 and said, ‘That's him” 

“Are you absolutely sure?” 

"No, I can’t be 100 percent sure from a photo, 
but bring him in and I’ll identify him” 

“We need you to identify him here.” 

"T’m not going to do that,” I protested. "I’m not 
going to accuse someone unless I know for sure 
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that he is the right one. I wouldn’t put anyone 
through that.” 

The photo I picked was of the mug shot taken of 
Debbie Hilston’s boyfriend, Don, when he had been 
arrested in Sweet Home, Oregon, after he had 
attacked and killed Debbie’s horse, then destroyed 
everything that belonged to her son. 

But I didn’t know that, because only my father 
had seen the photograph at Darlene Hilston’s. 
Police didn’t bother to tell me that it was the same 
man Carolyn had told them about, and they also 
didn’t bother to tell Darlene Hilston. And when it 
came out in court, the judge wouldn’t let the jury 
hear anything at all about Don’s arrest record and 
of his violent acts. 


** * 


Clandestine Visit 


It had been four months since I had seen 
Christie and Danny. Susan Staffel failed to set up 
visits and I was lost without my children. In five 
days, on October 6, there would be yet another 
court hearing called a “fact-finding,” on custodial 
rights for the children. 

I had been certain Steve would never lift a 
finger to help me see the children. But to my 
surprise he called the evening of October 1 and 
said that if I wanted to see Christie, I should meet 
him the next day. Steve was mysterious and 
wouldn’t tell me the location or the time, but said 
he would call back Sunday to tell me exactly where 
to be and when. I pleaded to talk to Christie and 
finally he relented, but I was only able to say "I 
love you,” before Steve grabbed the phone. 

I spent a sleepless night, excited and anxious. 
As promised, Steve called early the next morning. 

"I don’t want to meet you in public, so be at the 
park in Springfield, under the bridge, at ten 
o'clock.” 
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I wheeled into the lot at 9:45 but there was no 
sign of them. Suddenly a car pulled in and Steve 
and Christie got out. I saw Steve gesture with his 
arm, sending Christie over a little hill. As Christie 
slowly walked away, I watched my daughter from 
my half-hidden perch behind the wall of the park 
restrooms. Steve had instructed me that I was not 
to approach, so I waited for him to come to me. 
After Christie was out of sight, Steve ran over to 
me. 
‘Danny is sleeping in the car and you can go 
look at him, but don’t you dare wake him up. I’m 
going to get Christie so she doesn’t get worried. 
Pll be walking with her. You keep yourself hidden 
behind the trees or something. I don’t want you to 
talk to her. You have to wait, and if I think it’s 
okay, I’ll motion for you to come forward; 
otherwise, don’t even approach her. Do you 
understand?” 

Force of habit nearly had words of protest out 
of my mouth but I kept my silence and nodded 
agreement. There was no way I was going to start 
an argument with Steve now. As muchas I despised 
him and as much as I hated to admit it, he was in 
the driver’s seat like never before. I would have 
done anything he asked, including letting him have 
sex with me, whichI expected would be an eventual 
part of the price for this clandestine visit. 

I walked to the car and peered into the back. 
Danny was fast asleep in the car seat and I gazed 
at his face, wanting more than anything in the 
world to hold him. 

Danny was bigger and his blonde hair longer 
than it had been, hanging over his forehead. Time 
was passing quickly and my children were growing 
up without me. I reached out tentatively to touch 
Danny, but withdrew my hands and left him in his 
slumber. 

I walked back into the park and stood behind a 
large tree. In the distance I could see Steve and 
Christie, but she might have been any little girl. 
The last time I had seen her, Christie had limped 
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badly from the stroke, but now the limp was gone. 
They came close enough that I could see with my 
own eyes that the little girl was indeed my 
daughter, but still I couldn’t see any details of 
Christie’s face or her crooked smile. 

Steve motioned for me to come forward, but like 
a dog kicked once too often, I hesitated. Steve 
motioned again and I walked perhaps twenty feet 
before stopping again. 

I had heard so many things in court about 
Christie and how afraid of me she was, that the 
mere mention of my name made her shudder, and 
I didn’t want her to do that. 

I took a few more tentative steps and suddenly, 
irreversibly, the die was cast. Christie looked up 
with wide eyes and saw her mother, whom she 
hadr’ t seenin months, standing not fifty feet away. 
The very moment our eyes met, Christie ran to me. 
I dropped to my knees and caught Christie on the 
fly, the weight of my daughter almost knocking me 
over. 

Christie and I hugged and kissed, while Steve 
stood over us, crying. I was truly shocked to see 
tears staining Steve’s ruddy cheeks. In all the 
years we had been married I had never seen him 
cry. As I rose from the grass, Christie pointed to 
the long angry scar on my arm, and said, "Tck.” 

"Yeah, I know it looks kind of awful, doesn’t it?” 
I said. “Christie, how is your hand? Can I see the 
scar on your hand?” Christie rolled up the long 
sleeve of her jacket and together we looked at 
Christie’s scar and her weakened, deformed 
fingers. I showed C hristie my own hand and fingers 
that weren’t quite right after surgery. 

"Yeah, yov re just like me,” Christie said. It was 
solidarity. 

We talked about school and I remembered the 
school shoes I had sent to Christie through Susan 
Staffel. 

“Christie, did you get the brown suede dressy 
shoes I sent for school, did they fit, do you like 
them?” I asked. It was three questions in one, but 
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instead of answering, Christie corrected me: "Dad 
sent those.” 

"No, Christie, I sent you the brown shoes, and 
the...” 

"But I thought...” 

Christie’s voice trailed off and she asked her 
father who had sent the shoes. Steve could lie to 
Paula Krogdahl and Susan Staffel, and he could lie 
to me with impunity. But he couldn’t lie to 
Christie. Not now, not to her face. He told the 
truth, but he made it quick. 

"No, Christie, I didn’t send those.” 

“Why did they tell me....?” 

"I don’t know, Christie,” I interrupted, "but I 
sent them. Do they fit?” 

But before Christie could answer, Steve 
announced that it was time to go. He looked down 
at Christie and took her hand in his own and said 
with authority, "Christie, I want you to know 
something. You can’t tell Susan that you saw your 
mom.” He waited for a response, but Christie 
didn’t say anything, so he continued. "Don’t tell 
anybody else. Don’t tell Furtick or the foster mom 
or Brenda, and especially, don’t tell Dr. Peterson.” 

"W hy?” Christie finally asked. 

"You can’t trust him. You can’t tell him secrets 
like that. He acts like you can tell him secrets but 
you can’t.” 

I disagreed with what Steve was telling Christie 
to do but I didn’t argue. Steve had told me if I 
did everything he said, if I cooperated with him 
and did what he wanted, he would let me see the 
children again. And I’d do anything to see my 
children, even keep my peace, which I’ve never 
done. 

But Christie was so excited about seeing me that 
it was unfair to demand she keep it a secret. 
Christie took my silence as agreement with what 
Steve was telling her to do and she told him she 
would “keep secrets.” 

After Christie was back in the car, Steve turned 
to me and, with a tenderness that seemed real, 
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said, "I’m going to have my attorney suggest to 
the Court that you should be allowed to visit the 
children. I don’t think you did this and I trust you 
and I believe you.” 

For the past six months Steve had been telling 
Paula Krogdahl and the police that I had shot the 
children, that I was a terrible mother and that he 
didn’t want the children to be around me. Now he 
had allowed me to see Christie and Danny, and was 
saying that he didn’t think I had done it at all. 
And he had made no overture to me for sex. I had 
been absolutely convinced that before this was over 
he would. 

“I think it’s important for the children, and 
what they say really doesn’t matter because they 
dor t know the children like I do. So I want you to 
come to the Red Lion Motor Inn, it’s over on 
Gateway, be there at four o’clock,” said Steve. 'T’m 
taking the children to the foster home at 3:00 and 
I want to talk to you about how I should talk to my 
attorney to represent you or whatever.” 

I pulled into the Red Lion at precisely four 
o’clock and saw Steves car with Dannys 
wheelchair still in the backseat, so I assumed 
Steve was running late in getting the kids back to 
the foster home. I stayed in the parking lot, afraid 
to go up to the room. 

Steve saw me from the window and yelled down, 
"The kids are still here.” 

And then Christie came out the door and stood 
at the top of the stairs, happy and smiling, and 
said, "Hi, Mom!” Steve asked, "Christie, do you 
want to go for a car ride with your mom?” 

"Yeah! Let me get my tennis shoes,” and 
Christie ran back into the room 

"Is that all right with you?” Steve asked me. 

“All right? Are you kidding? I’d love to spend 
time with Christie if it’s okay with you.” 

"Its okay with me. I don’t think you’re going to 
do anything to hurt her.” 

Christie ran for the stairs with her shoes 
dangling from her fingers and Steve stopped her 
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and reminded her to keep her head down so that 
people wouldn’t see her. Christie had never done 
anything like that before, but she said, ”O kay.” 

Christie didn’t tell me what Steve had told her 
to do, but every time a car pulled up beside us, 
Christie ducked her head down below the window. 
I was upset because Christie had never been 
deceitful before. 

"Why are you hiding your face, Christie?” 

"Because Susan doesn’t want me to see you, and 
Dad says he’ll get in trouble and I won't get to go 
live with him if they see me with you. But, Mom, I 
want to be with YOU.” 

I drove slowly to Hendricks Park, where the kids 
and I used to go all the time. 

We walked alone, and I felt like a schoolgirl on 
a first date. I didn’t know quite what to do. I 
didn’t want to force myself on Christie or ask 
something of her that she didn’t want to do, but 
I wanted to grab her and hug her and never let 
her go. So I asked her "Christie, can I hold your 
hand?” And she looked at me like I was crazy to 
even ask, and said, "Well, sure!” 

Together we walked hand in hand, swinging our 
arms high and talking about the foot races we used 
to run here. Christie reminded me about the time 
the kids beat me and I ended up falling and sliding 
into a tree. 

Christie talked about Cheryl like she was still 
alive and remembered that Cheryl could always do 
cartwheels while Christie couldn’t. We talked 
about Danny and how he was never out of Mommy’s 
sight. 

“Remember, Christie, even at the beach he’d say, 
"I don’t like the waves, they re too loud!’ and he’d 
cling to my knees.” Christie laughed as I talked 
about Danny and Cheryl, and together we picked 
the last flower in the park, wilted though it was 
from the first chill. I finally stopped my nervous 
chatter for a minute and Christie turned serious. 
"Mom, I just want you to know that the other 
mom...” and Christie tried to say her name, but 
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couldn’t, ”...the other mom is really good to me 
and Danny, but we love you.” Christie was as 
worried about me as I was about her. She needed 
to tell me that she was okay, even though she was 
far away. 

"W hy can’t you come see me anymore?” Christie 
suddenly asked. 

"I thought they told you that I’m a suspect?” 

"So what?” 

"They think that I’m the one who hurt you, 
Christie.” 

"That’s stupid. How could you hurt us? You 
love us, you’d never hurt us,” Christie proclaimed. 
And then she asked fearfully, “Are we going to get 
in trouble for seeing each other?” 

'No.” 

“Are you sure?” 

"Of course not, Christie, it’s a gamble.” 

Christie pantomimed rolling dice with her hand. 

"No, not that kind of gamble, Christie, I’m 
taking a chance that —I love you so much that I’d 
take any chance to be with you.” 

"I love you, too,” said Christie. 

Steve had told me I could take Christie to see 
her grandparents but I hadn’t said anything about 
it yet. Now I asked Christie if she wanted to see 
Grandma and Grandpa. 

"Oh, I don’t know,” Christie said tentatively, 
fearfully. "If we won’t get in trouble. Maybe you 
should tell them that I’m here so they won't be 
surprised.” 

"Go ahead and surprise them!” 

We got back in the car and Christie looked at 
me with a funny little face that said "tell me what’s 
wrong.” 

‘Don't do that, Christie,” I asked quietly. 

And then it was out. 

"W hat happened to us?” 

"Christie, I can’t tell you.” 

WwW hy?” 
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"Because I gave my word to the cops, and even 
though they ve broken their word with me, I wort 
with them.” 

"But they keep asking me what happened, and I 
can’t tell them and they get mad.” 

"Christie, I can’t tell you. But I’ll tell you what: 
I’m saving all the newspaper articles; I’m keeping 
a diary. I’m doing all kinds of stuff, and when it’s 
all over I’ll tell you what happened.” 

"Okay, that’s good enough.” Christie was 
satisfied, but nowI was not. We drove a bit further 
and I could not resist asking Christie one 
question. 

"I thought you knew what happened. They said 
in court you knew what happened to you.” 

“Huh?” 

"They told us in court that you know who hurt 
you, that you know what happened that night, you 
have a mental image of the person that hurt you.” 

“Huh?” It was all Christie could say. She was 
flabbergasted by what I was telling her. 

"That you have a picture in your mind of the 
person that hurt you.” 

"I only remember the horses. How could I know 
anything else?” 

‘Well, I thought...” 

Christie interrupted me. "Why did Susan lie to 
me, Mom? Why do they lie to me?” 

"Christie, I don’t know why they lie, but if that’s 
all you remember, that’s all you remember.” 

“That's all I remember is the horses,” Christie 
said again. It was what she had been saying for 
months and months, but no one believed her. 

I turned the conversation to clothes to divert 
Christie’s mind, but Christie suddenly asked, "Did 
you send the candy bars too?” 

"Yes. rr 

"W hy do they lie to me?” 

"I don’t know, Christie, but don’t tell anybody 
that they are liars and don’t tell anybody that we 
talked about shoes or clothes or the candy.” 

"W hy? ve 
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"Because you could hurt somebody s feelings and 
you don’t need to do that.” But I knew exactly why 
they lied: for the same reason that Paula brought 
presents and said they were from Steve. The lies 
made me into a mother who didn’t care, who never 
sent Christie anything, or ever came to visit her in 
the hospital. And the lies made Steve into a hero. 

As we crossed the bridge to go back to 
Springfield, Christie broke down completely, 
crying so hard her little frame shook with each 
sob. "Mom?” she sobbed, 

"Can you...can you take me home with you 
tonight?” 

"No, Christie, I can’t, not yet.” 

"I don’t understand any of this, but I’ll wait for 
you,” Christie said, "because I love you.” 

M y parents were working in their backyard when 
Christie came bounding through the gate. My 
mother dropped to her knees and caught Christie 
in a hug, and my father, who had raised his kids 
never to cry in front of anyone, broke down and 
cried like a baby. They smothered Christie and 
when they finally let her come up for air, Christie 
asked, "When can I come home?” 

“Christie, I don’t know,” said her grandfather. 
"I can’t answer that. If it was up to me, you'd be 
home by now.” It was difficult because Christie 
kept asking to come home, and everyone had to 
keep telling her no. 

M y father took Christie to play on the computer 
while I called Steve to tell him where we were. 

"You better get them home, Diane!” Steve 
ordered. “The foster mom is home, and I’m going 
to get in shit!” 

Christie and her grandparents said tearful 
goodbyes and kissed and hugged again, never 
dreaming the truth — that they would never see 
each other again. 

I drove Christie back to Steve’s motel. I leaned 
over and gave Christie a kiss and Christie said, 
"I love you and I hope I get to see you soon.” 

"Me too, Christie. Be happy.” 


159 


DIANE DOWNS: BEST KEPTSECRETS 


And Christie bounded up the stairs as I 
watched. Christie was happy and cheerful and that 
would come to be very important. 

I would never talk to my daughter again, and the 

only time I would ever see Christie again would be 
in court when Christie told the jury, “M y mom shot 
me.” 
I returned to the Red Lion around 7:00 to talk 
to Steve about having his attorney make a motion 
to allow me to visit the kids. For twenty minutes 
we discussed visitation. But then he asked me 
point-blank, "Why won’t you screw me? You screw 
any man but me!” 

"Steve, we’ve been through this so many times. 
Can’t we just leave it alone?” I pleaded. 

"No. I mean, why can’t you? Don’t you think it 
would make Christie and Danny happy if their 
mommy and daddy got back together again? 
Besides, look at what I did for you. I didn’t have 
to let you see Christie, but I did, and you should 
do something for me, too.” 

It was a bad dream re-visited: sex with Steve, 
courtesy of coercion; he was a master at it. 

Anger swept over me followed bya calm but firm 
resolve. I WOULD do anything to see my kids — 
even have sex with Steve, if that’s all he wanted. 
Hell, when it came right down to it, that was a 
small price to pay to see Christie and Danny. I 
stood slowly, turned out the light and in 
mechanical fashion dropped each piece of clothing. 
There was nothing alluring —it was more like 
shedding my garments for a physical exam The 
look on my face was not desire but disdain, and 
when I was undressed I laid down on the bed and 
waited motionlessly to pay my penance. 

Steve leaned down and touched my breasts and 
I shivered in disgust, barely able to refrain from 
recoiling. And then he was over me, his face 
leering into mine like some sadistic plunderer. 
After five minutes he was done with me and got up. 

I fled to the bathroom and washed with the 
hottest water I could stand, but still I felt dirty. 
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W hen I returned, Steve was dressed and the lights 
were back on. 

"Now I can be the one to say that I never want 
you again,” Steve said triumphantly. "I don’t love 
you, and I don’t care about you a bit, Diane.” He 
waited for my response, only it wasn’t what he 
expected. 

“Remember, Steve,” I said, pointing a steady 
hand at him, "you gave your word about letting me 
visit the kids.” Steve was surprised at the 
strength of my voice and the tone of my conviction. 

"I know, Diane, I know. I’ll talk to my attorney 
about it.” 

That night I wrote in my diary: 


“Returned later to talk to Steve. He says he will 
instruct his attorney to ask that I get visitation.” 


But the next day s entries chronicle the end of 
my hopefulness: 


“Boy! What a turnaround. Now Steve says he 
can’t support my visitation, but that he is going to 
ask that Chris and Dan go to Arizona. 

“He sure made an about face. 

“But he said I could see the kids in Arizona. 

“Talked to Jimagain about kids going to Arizona. 
I don’t know what's best. Steve will only be acting 
as foster family He seems to think he’ll have 
custody. 

“What is best for kids? Foster home or Steve? 

“DA gave us the rest of the discovery today. There 
is no way we can go over everything by § the hearing 
time? tomorrow. Dirty trick 

“We asked that kids go to Arizona. We can’t fight 
for visitation because DA just gave us so much 
material and we can’t go through all of it.” 


* * * 
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Change of Heart 


For a week, I continued to think it was best for 
Christie and Danny to live with their father in 
Arizona. But then I learned that he intended to ask 
for permanent custody of the children. I expected 
to win any case the state brought against me, but 
if he succeeded, he would use them as leverage to 
gain my “cooperation.” He would use the children 
as bargaining chips, promising me visits with them 
in order to coerce me into whatever he wanted. 
And I knew I would do it, too. But if Steve got 
mad, he would stop me from seeing them 
altogether. 

Steve continually talked about the kids as though 
they were his possessions. I realized that the only 
reason he had let me visit in the first place was 
that he wanted to make a good impression on 
Susan Staffel. He had to bring Christie backina 
happy mood, and couldn't do that by himself. But 
if he let Christie see me, she would be happy, and 
Susan would see a more nurtured child and 
everyone would think Steve was responsible. 

I spoke to Steve’s live-in girlfriend and found 
her sharp and impatient. One time I called and 
found the woman’s nine-year old daughter alone 
at the house. All these things combined convinced 
me that it was wrong to let Steve take the kids. 
And so I set out to stop him 

In my mind, I concluded that the way to stop 
Steve from winning custody was to expose him as 
an untrustworthy father who could not be counted 
on to tell the truth Susan Staffel had allowed 
Steve to take Christie and Danny out of the foster 
home only after he promised that he would never, 
under any circumstances, permit them to have any 
contact with me. In an attempt to win my support 
for his plan to take the kids to Arizona, he had 
broken his promise to Staffel. And I theorized that 
if my visits with the children became known, 
Staffel would prohibit Steve from taking them, and 
Christie and Danny would remain where they were. 
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But instead of simply calling Staffel or Bill 
Furtick and confessing to the visit, I concocted an 
elaborate scheme, one that, when detailed in court, 
seemed confusing to everyone but me. 

For months I had been talking to Bert on the 
phone with the knowledge that he was taping the 
conversations and turning the tapes over to the 
police. If I wrote a letter to Bert telling him about 
the visit with Christie, he would immediately turn 
it over to the police as well. There was only one 
problem Bert didn’t accept my letters; he always 
sent them back unopened. I had to ensure that he 
would read this one. 

After a lot of thought I decided to write the 
letter, send it, and then call, “frantically” insisting 
that Bert return the letter unopened. I knew him 
well enough to know that he would do exactly the 
opposite and read the letter. 

By this time, my diary had truly become my 
surrogate confidante: 


“Steve sounds horrible. He says, ’Well Diane, it’s 
all set Now, you just sign over the papers on the 
kids.’ 

"Good grief! He makes them sound like used cars. 
How can he feel that way about my babies? He has 
to be stopped. 

“Got really drunk today so I could be as blunt 
with Bert as possible. Wrote hima letter to tell him 
that even though I loved him, he could never 
compare to my kids. 

“Then I wrote how I saw Chris. I knew he would 
tell the cops because he’s a fink That way, the kids 
will never go to Arizona. 

"I can’t let Steve hurt them anymore than they 
already are. And Chris would see that she’s onlya 
possession and he'd get bored with Dan’s handicap.” 


* % * 
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Bert 
‘Dearest Bert: 


"How are you? I hope you can read this as I am 
writing it while I am a little bit under the 
influence of alcohol. I amafraid that I am terribly 
vulnerable and open right now. I need to talk to 
someone, so of course, I thought of you. I just had 
another drink, so my handwriting may get sloppier. 
Hang in there. I don’t really know why I am writing 
to you except to tell you what’s happened. That is 
easy to say: nothing. 

"You know, Bert, there’s something I never told 
you, probably because I was mostly sober. I need 
my kids. I cannot live without my kids. Now Cheryl 
is dead but Chris and Dan are still here, and I 
need them. I will die if I cannot be with them You 
know, it’s kind of funny, but I thought I needed 
you. Well, I surely did enjoy the time we had, but 
the lasting love and devotion, that is what I had 
with my kids, I need that love. I remember all the 
times I used to kiss my kids and hold them They 
had something that you could never give me. They 
waited until I got home and they gave me so many 
hugs and kisses. God, Bert, I need that love. 

“How do you think I could hurt my kids? I need 
them. I love you and we could have had a very 
lovely life together, but I need my kids. I can’t 
live without them. My parents are watching TV. If 
they knew I was drinking they would have a fit. I 
don’t care. I love my kids. God, I love my kids. 
W hy did someone kill Cheryl? I miss her so much. 
She used to give me so much love and attention. 
When I got home from work, she was so pretty with 
all that curly hair. M y mom told me about the time 
that Cheryl was late coming home from school 
because she went to a girlfriend’s house to see a 
rabbit. Cheryl never came straight home from 
school. She used to grab me by the waist and hang 
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and say, ’I missed you,” Danny would climb on the 
dining room chair and said ’Would you come pick 
me up, Mom?’ Christie would either be in the easy 
chair or at the computer and she'd say, ’Hi, Mom, 
how was your day?’ They were so beautiful. 
"Then we would go home and watch TV and then 
go to the park or the river. The kids really loved 
the river. But on May 15th (sic) I had to take 
Carolyn a newspaper article. Why? On the way 
home we stopped for some guy. God, he shot us. 
Why? He killed Cheryl, my Cheryl that used to cut 
roses for me, my Cheryl that loved me more than 
any person. She used to write ’I love you’ on 
balloons and blow them up. I loved her. Why did 
they hurt us? Why did they kill Cheryl? Why? I 
took them to the hospital as fast as I could. They 
said that all the kids were alive. They said that all 
the kids were alive, so why did Cheryl die? Why? 
I need all of them But Cheryl died. I couldn’t 
stand it. I thought I would die, but Chris and Dan 
needed me so I acted strong, and I acted as if we 
would overcome. That was good because Chris 
learned to respond to speech and physical therapy. 
She’s doing so good now, Bert. I saw her two weeks 
ago. I was able to kiss her and hug her. God, she 
loves me so much, as much as I love her. We held 
hands, and we didn’t talk about the shootings. 
"It was just us — only us. Do you know how 
beautiful that is? I love her and Dan. I only saw 
Danny sleeping. He was so beautiful. I need to hold 
and kiss him. He’s so beautiful with that blonde 
hair and sweet face. How could they think I would 
hurt them? I love them I need them. I love you, 
Bert, and I wish that I could live my life with you, 
but if Charlene needs you more, then you should 
stay with her. I love you more than any man on 
earth, but I have my kids to make me complete. I 
never told you that before because I didn’t want to 
chase you away. But now I’m telling you. I hope 
you don’t decide to stay with Charlene because I 
love my kids, but if you do, you area real asshole. 
You don’t know what real love is. I do. Love is 
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being able to hold your kids —to love your kids 
more than any person on earth, but still being able 
to love a man. 

“Love is a special thing. Love may — well, my 
mom is doing the dishes now and she can see me, 
so I’ll cover up with a blanket. I hate to have 
people see me cry. 

"I miss my kids, and I miss you. Love, I miss 
love. If I am lucky, all will come together. If I am 
not, I will die. I love you Bert, but I love my kids 
more.” 


Diane 


* % 


Ben 


Like every other newspaper reporter, Ben was 
going to uncover the “real” Diane Downs. He would 
cut through the tough exterior and expose the 
emotion everyone knew was hidden deep within me, 
the emotion that no one had seen. 

Ben would do all that and more, and have the 
story of his life. But an overwhelming fear of 
losing his “reputation,” and his job, prevented him 
from ever writing about it. 

In the midst of those hectic weeks in midJuly 
when my father saw the photo of Don, and the 
second composite ran in the Register-Guard, I 
received a call from Ben. He introduced himself 
as a reporter and asked me to meet him for an 
interview. Though exhausted and thoroughly tired 
of being the focus of attention, I agreed, and we 
set a time and place. 

Ben arrived on time. I was a few minutes late, 
apologetically explaining that I had gotten lost. 
We introduced ourselves and I looked at him 
carefully. At well over six feet, Ben towered over 
me. His blonde hair was curly and he had a beard 
to match and I was surprised to see that he seemed 
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nervous. I noticed he was carrying a small tape 
recorder and I asked what he needed it for. 

"I read what you said in one of the papers,” he 
laughed. "If you don’t quote me correctly, I’ll 
never talk to you again.’ I want to make sure I can 
talk with you again,” and he turned the recorder 
on. For an hour I talked about my life and family 
background and Ben watched me searchingly as I 
described the hell of not being able to see my 
children, and the refusal of police to follow leads. 
I tried unsuccessfully to hide the cast on my arm 
as Ben photographed me. 

I was different in person than he had imagined. 
The newspaper photos and film he had seen on 
television showed a Diane Downs who was somehow 
invincible, able to withstand anything. But, alone 
together, he was able to see that I was just as 
vulnerable as anyone else. 

The article in the next issue of Ben’s paper was 
accurate enough when it came to the quotations, 
but there was nothing extraordinary about it. The 
emotion and insight Ben had counted on didn’t 
emerge in the interview, and therefore couldn’t 
emerge in his writing. 

And so he called again a month later and asked 
for a second interview. I met himin the same place 
and we talked a bit about the children, and 
suddenly I realized that we were talking about 
ourselves. 

Just like all the others reporters, he set out to 
doa story on the notorious Elizabeth Diane Downs. 
But before he could ever write a word about me, he 
learned that she wasn’t real, only a caricature 
created by other reporters who had come before 
him. 

From the beginning, Ben treated me differently 
than other reporters had. He was more 
compassionate, more personal. And by our second 
meeting he was more interested in me as a person 
than as a story. Evidence of this is that although 
Ben learned more about me than any reporter, he 
never wrote another word about me. When his 
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editor assigned him to do another piece on me he 
refused, so they sent another reporter. Ben’s first 
article on me was his last. But he cared about me, 
and to his consternation, he was physically 
attracted to me as well. 

A couple of weeks after our second interview Ben 
showed up unannounced about noon at the C ottage 
Grove Post Office. He wasn’t looking for murder 
suspect Elizabeth Downs to do an interview with 
her; he was looking for me, to take me to lunch. I 
wanted to know what his wife would think —all this 
time, I had been under the impression that Ben 
was married. He laughed at that, and patted me on 
the head like I were a child and said, “Yow re so 
silly,” and told me how wrong I was. While we ate 
lunch he asked me out and I agreed. 

I met Ben at his apartment and he took me with 
him while he covered a story, then we returned to 
the apartment and spent hours just talking and he 
never took a note. We became very close and at the 
time he didn’t seem to be worried about being seen 
in public with me. We went out a couple of times 
and I tried hard to avoid the stares of people who 
recognized me from seeing my picture in the 
papers. 

Now we sat on the couch talking about my 
children and Ben idly mentioned that Danny had 
a three-wheeled riding toy that he loved to play on. 
It was just a small thing he could tell me in the 
midst of my misery, that Danny had at least one 
thing he liked to do, but at the same time he was 
hesitant. 

"I don’t know if I’m supposed to tell you that or 
not,” he said, never realizing how important it was. 

"I bought that for him, but I never knew if he 
got it, and he did!” I shouted. Ben stared in 
confusion as I explained howa man in Eugene built 
the toy by hand, that I had bought it and had it 
delivered to the hospital. 

"W ell, they didn’t tell him that,” Ben said, “they 
never told him it was from you.” 
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Ben started a fire in the fireplace, saying, “This 
is the first fire of the season, and it’s just for 
you.” We sat in front of the fire and cuddled 
together and he kissed me lightly on the lips. W hen 
I kissed him back he pulled me up and led me into 
the bedroom and without speaking we fell into bed 
and began to make love. Ben was tender and kind, 
but I was distracted and frustrated by thoughts of 
Christie and Danny. 

"Will you get me a drink?” I asked him, as a 
diversion. 

Ben was confused by my sudden request in the 
midst of making love, but he got up and went to 
get me a drink. W hen he returned from the kitchen, 
I was sitting on the floor in the living room, and 
I didn’t want to make love, I wanted to talk 

"I miss my kids, you know? I’m so lonely for my 
kids,” I said, and started crying. I was surprised 
by my own tears because all my life I had been so 
carefully controlled, never allowing anyone to see 
me cry. But for some reason I felt safe with Ben, 
and knew if I revealed my weakness and cried that 
he wouldn’t use it to make me cry again. I talked 
about the loneliness of not having my kids around, 
and how I wanted all this to end. I talked until I 
had gotten it all out, and finally fell silent. 

Ben reached out to wipe the tears from my 
cheeks, but then pulled back. He wanted to take 
me into his arms and soothe me, hold me until the 
sadness subsided, but instead he resorted to what 
he knew best: well-chosen words. 

"You really are a nice lady, aren’t you?” he 
asked, and his voice told me that he thought I was. 

"I don’t know. Am 1?” 

And as the flames of the fire began to burn 
fully, we were making love on the floor in front of 
the hearth, and this time nothing interrupted us. 
The thoughts of my misery and my emptiness were 
swept away with our passion, if only for a few 
moments. 

For me, the desire had always been this strong, 
but the fulfillment had never been this great. It 
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was a mixture of emotional and physical 
fulfillment that was foreign to me. Gone was the 
one-sided selfishness that I had learned to live 
with from Steve and Bert. Ben was more concerned 
with my wants and needs than he was with his own. 

Afterwards, as Ben cuddled me in the glow of the 
firelight, I noticed that my necklace had broken. 
If it had been any other piece of jewelry it wouldn't 
have mattered, but this necklace was special, and 
I searched frantically to find it. 

I explained to him that several years earlier I 
had been a surrogate mother, carrying a child for 
nine months, giving birth and then relinquishing 
the baby to childless parents who had waited so 
long for their baby. They christened the girl 
Jennifer and to symbolically give me what they 
called "a part of Jennifer,” gifted me with a gold 
chain and amethyst heart. 

Now, after our lovemaking, the chain was broken 
and the heart was nowhere to be found. But if I 
had lost a gemstone heart, I had gained a real one. 
Ben was the best thing that had happened to me in 
months. For the first time since the shootings I 
had something to look forward to. The following 
week we met again and our lovemaking was just as 
special to me. But more special than that was just 
being together, and trusting someone. It was 
almost an additional gift that he happened to be 
the first man in my life with whom I had felt 
emotionally and sexually balanced. It wasn’t just 
sex, or just love, it was both, and that was brand 
new to me. 


* * 


Planned Pregnancy 


The week following my visit with Christie was 
filled with despair for me. I had been a mother 
for ten years, since I was 18, and suddenly there 
was no one for me to mother. Being a mother for 
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so many years wasn’t something I could just turn 
my back on easily. As I tried to put my life back 
together after Cheryl’s death, motherhood was 
something that came just as naturally as 
breathing. It is an extremely normal reaction for 
a mother who has lost a child to feel the need to 
bear another child. In my case, I had not only lost 
Cheryl, but Christie and Danny too. Seeing 
Christie on October 2 was a heart rending 
experience and the loneliness afterwards was 
devastating and led me to contemplate suicide. 

I turned to Jack Daniels for relief but drinking 
didn’t destroy the pain of losing my children, only 
dulled it. What I needed was something to relieve 
the loneliness of not having my children, of not 
even knowing how they were. Seeing Christie only 
reminded me of all the beautiful things I had 
shared with my children that I didn’t have 
anymore. 

When I was struck by the idea, I wondered why 
it had taken so long for me to think of it. The more 
I thought about it, the more I knew! had to do it. 
I’d get pregnant and there wasn’t a damn thing 
Susan Staffel or anyone else could do about it. 

I called Ben and teased himinto letting me come 
over to his apartment in the evening. By the time 
we hung up, we were both anticipating each other's 
company, but for separate reasons, I knew that we 
would make love, and I also knew my cycle well 
enough to know that I would get pregnant. He 
wouldn't have to have anything to do with the baby, 
wouldn’t even have to know until it was too late to 
do anything about it. 

And so Ben and I made love once again, only 
this time, when I left I had the same feeling I’d 
had after Lee West and I had made love. I knew 
beyond any doubt that I was pregnant, and I was 
thrilled. Finally, after all the empty weeks, I knew 
I wouldn’t have to be alone any longer. It wasn’t 
too many days after I conceived Ben’s baby that he 
called and invited me to come over for dinner. If 
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I could muster up the courage, I planned to tell 
him that he was going to be a father. 


*# 


Confession 


When I showed up with a rented VCR and a 
movie, Ben assumed this would be like all the 
other times we’d gotten together. For awhile it 
was, as we sat watching the movie together. He 
had a friend over, and when I told Ben I needed 
to talk to him, his friend took the hint and said 
something about needing a drink and headed for 
the kitchen. 

I quickly whispered to Ben that I was pregnant. 
There was a long pause, and then that familiar 
line: "How do you know?” I laughed in spite of 
myself. Each of the three times I had told a man 
that I was pregnant he’d said those exact words: 
"How do you know?” 

“Trust me, I know.” It was a familiar line for 
me, grounded in total certainty. 

Ben turned silent and out-of-sorts and although 
he didn’t say so, he was very upset. This pregnancy 
didn’t fit into his scheme of things. His affair with 
me was just that —an affair, and nothing more. 
Working as a reporter in the public eye made Ben 
nervous about sleeping with a woman who was 
being actively investigated by the police for the 
shooting of her children. Having a baby was the 
last thing in the world he could deal with, 
particularly if the baby’s mother was Elizabeth 
Diane Downs! This woman turned people’s heads 
on the streets everywhere she went. People pointed 
and whispered, made audible remarks about her 
and how they felt about the shootings. Ben knew 
that if I had his baby and the truth got out, the 
fingers would point at him and the voices would 
begin to whisper his name. 
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But what made him madder than anything is that 
I had lied to him When we first got to know each 
other and started to get serious, Ben asked me if 
I was using birth control. When I said no, he 
refused to touch me because of the possibility that 
he would get me pregnant. But when I determined 
that I was going to get pregnant, I went to Ben and 
said, "O kay, I started on birth control last month, 
so I’m safe.” Ben believed me and put the worry 
out of his mind. 

Ben joined his friend in the kitchen and I 
listened to their conversation as Ben told him I 
was pregnant. There was a long silence, and I 
heard, "Well, do you want to marry her?” 

"I don’t know. I enjoy being with her, and having 
her around but I don’t know if I want to get 
married or not!” 

I was genuinely confused by all this idle talk 
about marriage because as far as I was concerned 
no one had to get married just because I was 
pregnant. It was my baby and he didn’t have to 
marry me or take care of the baby. I’d always taken 
care of myself and I wasn’t going to stop now. 

Both men returned to the living room and I laid 
my head in Ben’s lap and feigned sleep. But I was 
like a cat with closed eyes who still sees and hears 
everything. As I “slept,” Ben’s friend started 
talking again about him having to marry me. 

Ben gently caressed my hair and told his friend, 
"She really is enchanting, you know?” 

"You can’t do it, Ben, you can’t marry her. You 
won't be able to date or have fun anymore.” 

I opened my eyes and Ben knew I’d been awake. 
"That's not true, you'd still have fun,” I said. 

He grinned his boyish grin and cuddled me. 

"W hat did she say?” 

‘Nothing, it’s not important,” Ben told him 

"But you know it’s not true, you'd still have 
fun,” I protested softly. Ben leaned down and 
kissed me; I had no idea it would be for the last 
time. 
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I returned to him the next evening, but when I 
arrived he wouldn’t let me in the apartment. We 
stood on the porch talking and I tried to explain 
why I had gotten pregnant without telling him 

He mentioned abortion and asked if I would get 
one. The words cut through me, and now it was my 
turn to get angry. 

"No, never!" I said. "I won’t even discuss it with 
you! kád 

"W hy not?” 

"I did it once before and it almost destroyed my 
life. This baby was planned and wanted and 
needed. I had three children, and my world was 
settled and happy and there was a future,” I told 
him. "And in a split second everything was gone, 
all my absolutes were gone. One of my daughters 
was dead and I’ll never see her again, and my 
other two kids are in a place where I can NEVER 
see them I just couldn't stand it, Ben. l'm a 
mother who needs to be a mother, don’t you 
understand? I had to do it.” 

"But what about me?” he asked. "I didn’t plan 
it. rr 

"I was lonely, and I honestly didn’t think yow d 
care. It’s not like I didn’t even think about it. I 
thought about it for a long time, and I decided 
that you wouldn’t care.” 

"I do care. That baby is part of me and always 
will be. How could you think I wouldn’t care?” 

"No one ever cared before,” I said plaintively. "I 
didn’t think men cared about things like that at 
all.” 

"Well, either I have to marry you or I have to 
stay away from you,” Ben told me. He explained 
that if he just stayed as my lover that wouldn’t be 
right, but because of the publicity he couldn’t 
possibly marry me. 

It was as if a decision were required 
immediately and he had to make a choice, but I 
tried to convince him that wasn’t so. "You don’t 
have to marry me, you could just share time with 
me and the baby.” 
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"I can’t even do that,” he complained. 'T’ll lose 
my job if anyone finds out.” 

I got angry at the thought that his job was more 
important and said, "How can you just turn your 
back and not care that you have a child?” 

"Listen, this isn’t just something I can forget, 
you know?” He was angrier than I had ever seen 
him. “I care very much about this baby, but think 
about the publicity, Diane. Itd be too much to 
handle. I’d never be able to live with you and the 
baby, and you know, it really hurts me that I won’t 
be able to share the baby’s life.” It was the first 
time I had ever seen a man care about a baby, 
especially one that wasn’t even born yet. 

From then on, every other Sunday I would show 
up on Ben’s doorstep, bringing breakfast, and we 
would sit and talk, read the papers and watch ball 
games. One morning when I arrived unannounced, 
the living room was a mess and I straightened up 
and washed the dishes. It was just a little tie to 
domestic normalcy. Once I even cooked dinner 
while he was out on a story. The steak was too 
well-done, but he ate it anyway and didn’t mention 
it. 

One day Ben surprised me with the amethyst 
heart I had lost the first time we had made love. 
He’d found the heart months earlier and confessed 
that he purposely kept it. Now he wanted to give it 
back. 

In early December, I went to see the doctor 
about my pregnancy and I told him about the 
discussions with Ben. I sat and cried for 10 
minutes and explained what each of us had said, 
summarizing my reasoning. The doctor was kind 
and gentle with me, but said he understood how 
Ben could feel the way he did, and that I had been 
wrong. And as I sat listening to him it suddenly 
occurred to me that in a way, I had done the same 
thing to Ben that the state had done to me —taken 
his child away from him. Once this was over, I 
would make it up to him 
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A week later, I left the amethyst heart enclosed 
in a note taped to his door. The next time I came 
for my “Sunday visit,” Ben asked me, "Why did you 
give it back?” 

"I love you, and I want to give you part of me 
the same way it was given to me.” 

One of the dreariest Sundays in February, just 
before I was arrested, I was at Ben’s apartment 
and we had been talking about the baby and I had 
told him again how sorry I was. 

“"Tl’msorry that I deceived you, but I’m not sorry 
I got pregnant,” I said, and he could see how 
pleased I was to be carrying this baby. It 
convinced Ben that this was all I ever wanted from 
him and all of my talk was just that — talk. 

"You just used me to get pregnant, Diane, and 
I want you to tell me why.” And like a recurring 
nightmare, here was a man demanding to know why 
I had gotten pregnant. It was like Steve demanding 
to know why I had gotten pregnant with Danny. 
What was so hard to understand? "I’m a mother 
and I NEED to be a mother,” I said. "They took my 
kids from me, Ben, and I’m all alone.” He just 
couldn’t understand that without children I felt 
like an empty vessel. 

I told Ben I cared about him very much, that I 
didn’t use him and that I sincerely thought that he 
wouldn’t care. 

“Of course I care,” he said. 

"I know that now and that’s why I come back to 
see you all the time. I can’t take the baby away 
from you and I’m sharing it the only way I know 
how. I don’t know any other way to correct what I 
did.” 

When it was time to leave, I walked past Ben and 
he pulled me back to him. He stood behind me and 
put his arms around me for the first time in weeks, 
and moved his hands down to my stomach and 
rubbed it, leaning his head down and tangling his 
beard in my hair. 

He sighed a deep, sad sigh, and said, "Go home, 
Diane.” 
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I really cared about him a lot —he was the first 
person! was real with. I never flattered him, never 
said things to him that I didn’t mean like I had 
always done with other men, and it hurt me that he 
didn’t feel he could do the same with me. I guess 
it was because he felt as much for me as I did for 
him, but it was so complicated. There was love 
between us, but until the whole legal thing was 
resolved, nothing could be done about it. For a 
long time, I thought I didn’t have any loyalties to 
him, but I do. I lied to himand I know! was wrong 
to do that. But he turned his back on his own 
daughter over a stupid fear. 


* * * 


Cheryl Lynn Downs 


Fighting was becoming a way of life for me. 
Fighting with Susan Staffel to see my children and 
with the police to look for the man who had shot 
them; fighting with Bert on the phone about what 
really happened the night of May 19th, and 
fighting the fact that Cheryl was gone. 

Forever. 

December. 

Driving to work on the freeway the fog was so 
thick that I could barely see in front of my car. 
But I wasn’t watching the road anyway, I was 
searching in the fog for Cheryl, waiting for that 
wide smile and those laughing eyes to come 
bounding out of the fog like some silly magician 
showing how easy it is to convince everyone she 
really has disappeared. 

When I had seen Christie in October, the two of 
us talked about Cheryl, and how we would come to 
the park and Cheryl could be still for only a 
minute or two before running off to turn 
cartwheels, smiling smugly that her older sister 
couldn’t do the same. 
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We talked about Cheryl, but not like she was 
dead. To me, Cheryl was very much alive. I had 
gone to the funeral, seen Cheryl’s quiet closed 
eyes, seen her lying amidst a bed of roses. But I 
still didn’t believe that Cheryl was really gone 
because Cheryl was in my heart. 

Cheryl, who would come running with her blonde 
hair flying behind her, racing to reach me and 
fling her arms around my waist like a baby monkey 
grasping its mother’s belly. 

And like a monkey, Cheryl was always knocking 
something over, pulling the curtains off the wall, 
climbing on the furniture and on anyone who would 
stand still long enough to let her get to the top of 
them. Even as she got older, Cheryl would run 
down the hall at top speed and plow into Danny, 
sending the surprised baby toppling over. 

Full of life. 

That was Cheryl all the time. 

Bouncing, dancing to music videos and 
mimicking the singers, crawling through the house 
growling like some great striped tiger, then 
imitating Christie while Christie imitated Cheryl, 
a mutual admiration society where each girl tried 
to be more like the other. 

Christie and I had talked about Cheryl in the 
hospital the day I had to tell Christie that Cheryl 
was in heaven. Christie wanted to cry but wouldn’t 
because of all the people in the room, the guards, 
nurses and police. 

Holding her tears back, Christie asked instead 
for the unicorn and I set it down beside her on 
the bed. Christie laid her small hand on the 
unicorn and right then and there we decided that 
the unicorn was Cheryl, eternal and magical and 
alive, something that can never be taken away no 
matter what might happen. 

They took everything they could. 

But they didn’t get it all. 

Cheryl Lynn Downs is still alive. And no one will 
ever convince me otherwise. 
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=C heryi” 


They say you're gone my love, forever, 
But I won't believe it, no, not ever, 

I see your shadow in the misty dark, 
On the lonely paths of Hendricks Park 


And on the banks of the river at night, 

I search for you, an endless plight, 

That carries me through the painful days, 
When my life is but a murky haze. 


My mind dwells only on the sorrow 

Of what we’d planned for our tomorrow, 
That now will never come to pass, 

My heart cries out, "But why?”, alas. 


My child is gone in body — but wait, 
Is there not more than physical state? 
I hear your laugh and feel your hug 
Around my waist, in my heart a tug 


Of sadness grows, too much I fear 

And I was right, please stop the tear 

That comes from the heart and escapes the eye. 
People stare and think they know why 


The mother of the child is so very sad. 
They say with their mouths that she is mad 
But their black hearts know it is not true 
Although they 1l not admit it to you. 


But you, my child, my lover of life, 

Know why there’s turmoil and bitter strife. 
I love you with all my lonely heart 

And resent the fact that we’re apart, 


So I look for you in all my dreams 
And in everything I do it seems. 
Because they say you're gone forever, 
Doesn’t mean I believe it —never! 
—October, 1984 
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* * 


Grand Jury 


On June 1, 1983, less than two weeks after the 
shootings, the Grand Jury met for the first time 
on this case. They were there to bring an 
indictment against me. The police officers I had 
asked to help me find the man who murdered my 
daughter testified against me. No indictment was 
brought. 

The Grand Jury met again on the 7th and 22nd 
of June. My parents were subpoenaed to testify on 
the 22nd. There was still no indictment. I was 
finally called to testify on February 27, 1984, 
almost a year after the shootings. This was the 
sixth time the Grand Jury had met to try and 
indict me. I recorded the experience in my diary: 


“Went down to meet the grand jury. Paul got there 
before I did, and Jim showed up shortly after I did. 
Jim wouldn’t let me talk to the grand jury. I did meet 
them, but he ordered me not to talk or answer 
questions. I wanted to and I asked him why I 
couldn’t, but he had his reasons, and I’m not paying 
for his help just to disregard his advice. 

“Paul did talk to them He found out some 
interesting things. They wanted to know why I lied 
(meaning changed my story). So Paul asked the DA 
why HE lied. He and Hugi bantered that one about 
fora short time and it came to light that Paul had 
an attorney handling his interest in the matter. Hugi 
wanted to know who, and Paul said it was none of 
his business, yet 

“T hey asked if he thought I was disturbed by the 
split up of my lasting relationshi p with Bert. He said 
that to the best of his knowledge, we had been going 
around together for one year and Bert was married. 
He didn’t call that a lasting relationship. He also 
said that his sister was pretty enough that she could 
have her pick of any number of men, and that one 
would never devastate her. He is only 20 years old, 
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but he has so much more wisdom and perception 
than most men many years older than him 

“Paul asked Hugi why he and my mom couldn't 
see Chris and Dan. He said he understood why my 
visits were stopped, but there was no reason why he 
and my mom should be kept away. He said that he 
had a sworn affidavit that he was in California when 
all this took place, and he had a witness to verify his 
exact location. Hugi just raised an eyebrow, but one 
of the ladies on the grand jury asked if he had ever 
requested to see the kids, orif he had a real interest 
at all. He told her about the time many months ago 
when he called Furtick to get permission to see 
Christe & Danny, and Furtick said he would get 
back with him The lady laughed and said, ’You’re 
still waiting? He hasn’t called back?’ 

“Paul asked whyeight months had passed and they 
still hadn’t made a move to resolve this case. They 
said they were waiting forC hristie to heal adequately 
to talk to her. He said ’Bullshit’ He told them to 
quit making empty excuses, he had seen Christie in 
October and she was perfectly healthy then, and we 
don’t know for how long before that that she had 
regained her health They then proceeded to say that 
Christie had come to grand jury, and they had met 
her. They were impressed at how intelligent she was. 
Paul said, ’Of course — we always knew how smart 
she was.’ They remarked at how bright and happy 
she seemed to be. Paul said, ’love and happiness 
isn’t something you acquire in a matter of weeks or 
months, It is something that comes from many years 
of exposure to affection and love.’ He proceeded to 
tell them that the kids didn’t get that love from their 
father. 

“Then they asked Paul what he thought they could 
do to resolve this dilemma. Paul said, ’Hither indict 
herso the trial can be started and ended, or leave us 
alone. All this waiting is making everyone crazy.’ 

‘T called Jim and told him that Christie had been 
to grand jury. His remark was just as catty as mine. 
*Isn’t it amazing how badly she deals with stress?’ 
That's the reason the DA keeps postponing court 
hearings. He says Chris is not ready to testify, yet he 
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asks her to speak before six people instead of one. 
Jim is going to ask that we be allowed to question 
Christie. A deposition or something I was so 
excited, Finally, I’ll get to know how she is. I’m sure 
I won't get to see her, but I know Jim won't lie to 
me. 


“Went to see the new baby’s Papa, but he wasn’t 
home. Probably out on a date. If anyone else pays 
attention to me I crawl away inside myself. I’m 
afraid that people will figure out who I amand then 
theyll run away from me. I know it sounds kinda 
crazy, but I have seen the DA take my friends and 
turn them into my adversaries. I’m afraid that if the 
DA finds out I have any new friends he will do the 
same thing to them That’s why I stay away from 
Papa.’ I’ve never even told him that I love him, 
because I’m afraid that someone will find out and 
they will drive him away. But it’s kind of ironic, 
because I deny caring about him, and that has driven 
him away too. I guess I can’t win. Perhaps when this 
ordeal is over and my children come home and our 
new baby is born — then things will settle down. 
Maybe then I will be able to be open and 
affectionate with people again. 

‘T’m going to go to bed and I’ll maybe get six 
hours of sleep before I have to get up for work That 
won't be enough, but it’s all TIl get 

"T can’t keep this up. I’m exhausted.” 


* 


Arrest 


Like all the most important events in my life, 
the investigation of me gestated precisely nine 
months. But instead of ending in joy, it ended in 
my arrest on the streets of downtown Cottage 
Grove the morning of February 28, 1984. 

I arrived for work at the Cottage Grove Post 
Office at 7:00 a.m and parked in my usual spot 
on the street. I glanced at the gas gauge, then 
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looked up to see a car pulling straight up in front 
of me. 

"He’s parking on the wrong side of the street,” 
I thought. But then I looked at the driver and 
realized he was a police officer. 

I knew this wasn’t going to be a social call 
because I had answered a subpoena and gone to the 
grand jury the day before. I knew so little at the 
time I actually thought that if they arrested me on 
the street, all they could take was me and whatever 
I had with me. And if I was in my car, they could 
take my car and whatever was in it 

I quickly locked my car and several officers 
came over to me. I recognized Doug W elch and Ray 
Broderick, an investigator for the District 
Attorney's office, but not the others. Accompanying 
Welch and Broderick were Chris Rosage, a female 
deputy and transport officer from the Lane C ounty 
Sheriff’s office, and several other men who 
remained unidentified during the arrest. 

Everyone met halfway, and Welch spoke first: 

"Diane, you’re under arrest. Do you know why?” 

"Maybe you should inform me officially.” 

"Okay, Diane, you’re under arrest for the 
murder of Cheryl Downs, and the attempted 
murder of Christie Downs and Danny Downs.” 

Welch showed me a search warrant for my car. 

“There’s two things in my car I’d like to take out 
and have my attorney hold for me until this is 
over,” I said. 

"What are they?” Welch asked with a grin. 

"There’s a journal and it’s rather personal, and 
two tapes.” 

Welch’s grin got even bigger, and he said, 
"Sorry, Diane, they re ours now.” 

Rosage gently frisked me, patting down my chest 
and legs looking for concealed weapons. As I was 
being frisked, I could hear Welch’s voice droning 
behind her: 

"You have the right to remain silent. If you give 
up that right, anything you say can and will be 
used against you in a court of law. You have the 
right to have an attorney present during all 
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questioning. If you cannot afford an attorney, one 
will be appointed before any questioning. Do you 
understand these rights?” 

"I understand.” 

I was put in the back seat of the car. I was not 
handcuffed, a departure fromstandard procedure. 
Broderick sat in the back seat with me and we 
talked all the way to Eugene, mostly about horses. 
A mere five minutes from the jail, Rosage stopped 
for a restroom break. Rosage and Welch left the 
car while Broderick and I stayed behind. Ten 
minutes later they returned and Rosage finished 
driving the back road to Eugene. When we arrived 
at the jail, Broderick said, “Diane, I have to put 
the cuffs on you. Everyone inside will come 
unglued if you walk in unrestrained.” 

He snapped the cuffs on my wrists and I smiled 
and remembered a cartoon I had seen when I was 
a child. A deer head on the wall appeared to be a 
magnificent trophy, but the deer actually had his 
head poked through a hole in the wall and in 
reality he was alive and free. 

I kind of felt like that deer. I walked in cuffed, 
but if I had wanted to I could have carried those 
cuffs in my hand; they were that loose. But I kept 
them on so no one would get in trouble. 

At precisely the same time I was being arrested, 
other deputies from Lane County were serving a 
search warrant on my parents’ home. They 
conducted a search of my bedroom, taking only 
some papers. They never bothered to tell my 
parents that I had been arrested for murder; my 
father learned of my arrest only after my boss at 
the Post O ffice called and told him. 

What bothered me more than anything at the 
time I was arrested is that it was Paul’s 
twenty-first birthday. I had promised I was going 
to take him out that night, like he had done for me 
so many times when I had spent hours and hours 
crying in my room. He would tap on my door and 
come in and tell me, "It’s time to go to a movie and 
quit hurting for awhile.” I knowit sounds strange 
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in the face of being arrested for murder, but that’s 
what was on my mind. 

W hen we arrived at the jail, Ray and Doug stood 
watching as I was booked, like they had nowhere 
else to be and nothing else to do. As I was being 
led away to get my "new clothes,” the reality of it 
finally hit me and my heart hardened. I am a 
cream puff and I was afraid to face the people I 
had heard about in jail — so I had to put ona 
hard front to survive —or so! thought. 

As I walked past Ray, he said "Diane, please tell 
me what happened so I can help you.” I looked at 
him and said, "I just got arrested, that’s what 
happen we 

He had tears in his eyes, and I’ll never forget 
that look as long as I live. He really cared. But 
he was just one good man in the midst of so many 
bad ones. 

I had to be stripped and searched, I was four 
and a half months pregnant, and when they made 
me turn around and grab my ankles it was as hard 
as it was humiliating. Lift your hair, open your 
mouth, lift your tongue, they looked places I would 
never dream anyone could put anything. 

But the worst thing that happened is when they 
took C heryl’s necklace off me. I bought it in July, 
after the shootings, and it was a little gold dog tag 
ona gold chain. There was a heart cut through the 
center, and I had it engraved on the front, "C heryl 
Lynn Downs,” and on the back, “Born 1-10-76 Died 
5-19-83 Too Young Too Soon.” I swore an oath to 
Cheryl that I would never remove it until her death 
was avenged. I had never removed it from the day 
I put it on, and when I was arrested I told Ray I 
wouldn’t take it off, and I told him why. Ray was 
sympathetic and told me that the jail had a policy, 
that the necklace had to be removed, but that he 
would have one of the officers remove it so I would 
not have to break my vow to Cheryl. And that’s 
exactly what happened. Chris Rosage removed 
Cher’s necklace. For three days after that, I had 
an itchy, red irritation on my chest at the exact 
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spot where the necklace had lain, then it was gone. 
It’s never returned. 

During the first hour and a half I was in my 
cell, the female officer who put me there checked 
on me twice, and each time said if I wanted to talk 
to her she would be right outside. What in the 
world would I want to talk to her about? I told 
her I had nothing to say. 

About ten o’clock, she came to get me and said 
they had decided to "keep me,” and that I had to be 
photographed and fingerprinted. I found out later 
that the grand jury had brought their indictment 
at 9 a.m, two hours after I had been arrested. I 
was supposed to be arraigned later that day, but 
the officer came and told me it had been called off. 
I didn’t even know what an arraignment was. She 
explained it, and said that it was really strange 
the way they were acting. "I’ve never seen it 
before,” she said. "Everyone and their brother is 
asking to stop your arraignment. Even the DA.” I 
never realized the meaning behind all this at the 
time. 

I never did get to call my attorney, and I wasn’t 
able to call my mom until 9:00 that night. It was 
a strange day, so many things I didn’t understand 
then that I do now. 


+*+ 


M elvin Belli 


San Francisco attorney Melvin Belli has a 
reputation for winning the cases he takes. Just 
days before my trial was to start, my father firmly 
believed that Jim Jagger could not adequately 
defend me and he tried to think of the most 
prominent lawyer he could hire. 

A telephone call to Belli’s San Francisco office 
was followed bya visit to O regon from Belli’s chief 
investigator, attorney Phillip Gallagher. M y father 
traveled to San Francisco and met with Belli, and 
then Belli called a press conference and announced 
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that I was innocent of murder, that the state had 
no evidence on which to convict me and that he 
would take the case to trial. His fee would be 
$25,000, and Belli said that a routine motion was 
being filed to request a three-week extension in 
order to allow him time to familiarize himself with 
the case. Belli had a personal reason for the delay 
as well: his renowned conference of attorneys 
which is held each year in Rome, Italy, was set for 
the opening day of my trial. 

Belli’s bravado and posturing was all academic; 
Judge Foote denied the motion, saying that the 
court would not grant an extension for the purpose 
of obtaining new counsel —in effect Foote said, 
"You have an attorney, use him” 

Before Belli could even come to Oregon, he was 
off the case. Jim Jagger, whose estimated fee for 
the trial was between $12,000 to $19,000, 
immediately raised it to $25,000, the amount Belli 
was going to charge, and which my father had 
agreed to pay. 

Judge Foote, faced with conducting his first 
criminal trial, a murder trial of the magnitude 
this case promised to be, had a choice to make: 
allow the motion and invite the international 
attention Belli’s presence would bring, or deny the 
motion and force the trial to be handled by Jim 
Jagger. 

However, in light of the history of the case, the 
extension Belli requested was not out of line. The 
state had taken over nine months to arrest me, 
although they claimed much earlier that I was the 
major suspect; three more weeks would not have 
damaged the case in any way. 


* * 


Inadmissable Evidence 
Ina murder trial, everything isn’t exciting. The 


majority of trial is tedious and time consuming. 
Before any witness takes the stand, court is 
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convened and the judge hears motions of every 
kind. Among the most frequently filed motions in 
murder cases is the M otion to Suppress. Police at 
the scene of a murder normally seize everything in 
sight. They work very slowly, beginning at the 
perimeter of the scene and working their way in. 
Each item thought to be relevant to the crime is 
identified, marked in some manner, and in many 
cases, checked for fingerprints, fiber evidence, 
bloodspatter, gunshot residue, or a host of other 
telltale signs. 

In Suppression hearings, each side attempts to 
convince the judge to allow in or exclude evidence 
that will help or harm their case. The motion 
hearings in my trial were lengthy and often 
emotional. The state identified more than eight 
hundred pieces of evidence they intended to 
introduce. The defense had nearly four hundred. 
Both sides argued over the majority of the 
evidence, and in nearly every instance Judge Foote 
ruled in favor of the prosecution and against me, 
branding much evidence as inadmissable. Time 
after time Judge Foote allowed into evidence 
writing that favored the prosecution's theory. Time 
after time he excluded writing that favored the 
defense. 

All of the nurses’ reports on Danny Downs, 
where Danny says repeatedly, "that man shot me,” 
he was shot by “that man, Jack,” and a "mean man 
with a gun” shot him were ruled inadmissable by 
Foote. But the reports by Christie’s psychiatrist, 
where Christie reportedly says, "M y mom shot me,” 
were allowed in. 

Between thirtyand fifty reports by Detective Roy 
Pond regarding leads on a man matching the 
description given by me and by Darlene Hilston 
were ruled inadmissable by Foote. But reports of 
police conversations with people who knew me in 
Arizona were admitted. 

The diary I wrote beginning the night of the 
shootings and ending the day before my arrest was 
ruled inadmissable. But all of my letters, poems 
and cards to Bert were admitted. To me, this was 
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the most blatant example of Judge Foote’s bias. 
These items were ALL my writing. M y notes, letters 
and cards to Bert and my diary. But the 
prosecution was allowed to pick and choose which 
of my words it wanted to use against me. 

The prosecution won its case against me before 
the trial ever started by succeeding in having 
thrown out any evidence that would tend to show 
my innocence, and having admitted everything that 
supported the prosecution’s case. 


* % 


Roy Pond 


As part of the pre-trial motion hearings, 
Prosecutor Fred Hugi argued against Jim Jagger 
about reports prepared by Sheriff's Deputy Roy 
Pond. These were reports prepared by Pond while 
his primary assignment was to follow up on leads 
supplied about the man I had described. 

Pond was subpoenaed as a defense witness 
before the jury had been selected. Jagger was 
attempting to convince Judge Foote to allow him 
access to reports written by Pond based on 
interviews with people who sawa man matching the 
composite drawing made from my description. 
Jagger wanted the jury to know how many people 
reported seeing the man and the car that I had 
seen the night of the shootings. 

Pond took the stand in front of spectators and 
reporters and nervously testified that it was his 
job to follow up leads concerning sightings of 
individuals and autos matching my composite and 
oral descriptions. 

"Do you know approximately how many persons 
you contacted with respect to that?” asked Jagger. 

"I can only guess. A hundred, hundred and fifty, 
I don’t know,” said Pond. 

‘Did you write reports or reduce into writing 
your contacts with all those persons?” 

‘Not all of the persons, no.” 


189 


DIANE DOWNS: BEST KEPTSECRETS 


"Approximately how many of those did you 
reduce to writing?” 

“Probably in the neighborhood of thirty to fifty.” 

“Were those made off of other notes that you 
had taken at the time of your interviews with 


n 


"I believe those were discarded.” 

Jagger was surprised at Pond’s willingness to 
admit that reports had been thrown away. 

"By you?” Jagger asked. 

"Well, when I left in July, the investigation 
continued, and there was a lot of miscellaneous 
things that were thrown away.” 

Pond hadn’t answered the question, and Jagger 
persisted. 

"O kay, I guess the question is, did you throw it 
away yourself or you left them?” 

“Right,” said Pond, "I threw some of the notes 
away and others have been discarded since.” 

Pond agreed with Jagger that the sightings of 
people matching my description and composite 
were made within the general time and vicinity of 
the shootings, and were of individuals engaged in 
"somewhat suspicious type activity.” Pond testified 
that the same was true of the yellow car people 
were reporting — they had seen it in the same 
vicinity and general time as the shootings. Jagger 
had not had an opportunity to see any of Pond’s 
reports —indeed, the argument was whether to let 
the defense see them But on many occasions, 
Jagger said, citizens had called the Sheriff's office 
to report a lead and were told it was “not relevant 
to the investigation,” or were promised that it 
would be followed up and it was not. Several of 
these citizens ended up calling Jim Jagger, in their 
frustration to get someone to listen to them. 

Now Jagger asked Pond about several people by 
name, people Jagger knew had called with leads 
about the man. Pond became hostile, vague, 
evasive. In just a few minutes of testimony, Pond 
"couldn t recall” report details seventeen times and 
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could not remember the names of anyone he talked 
to. Jagger asked Pond if it wasn’t true that a Mr. 
Hilliard had reported seeing "a person matching 
the description, wearing generally the same clothes 
as described by Ms. Downs,” and if it wasn’t true 
that Hilliard had seen the man walking along a 
road in the vicinity of the shootings. 

“What I recall about him was that he observed 
an individual on a bridge in the vicinity,” said 
Pond, ignoring three parts of Jagger’s four-part 
question. "In fact, that person was walking right 
towards —in the direction of where the shooting 
occurred, isn’t that correct?” 

"I believe he was walking towards Springfield, 
right.” 

Pond was evading a tie-in to time, place, 
direction and description, but Jagger pursued the 
connection. 

"That isn’t my question. Roseburg and M edford 
may be in the direction he was going, but he was 
also going in the direction of where the shooting 
occurred, wasn’t he?” 

"I’m trying to think of the — it would be 
southwesterly direction,” Pond fumbled, “so yes, 
it’s toward that direction.” 

Jagger asked five questions about sightings. 
Each time Pond answered, "I don’t recall,” "I can’t 
place that,” "I don’t know,” "I don’t remember.” 

Jagger asked if one particular woman had given 
Pond a description matching the one given by 
Diane Downs. 

"She gave me a description is what she did,” said 
Pond, like a petulant boy sassing his mother. 

"Was it matching the description given by 
Downs?” asked Jagger, in exasperation. 

"I don’t recall,” claimed Pond. 

Jagger tried again to get some idea as to what 
was in Pond’s reports. 

‘In these various reports...there’s information 
that would be helpful to the defense, isn’t that 
correct?” 

"I don’t know.” 
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And so it went, through literally dozens of 
questions. Jagger finally gave up, knowing that he 
could come back and question Pond again after 
Hugi cross-examined him Maybe Hugi would 
question Pond enough to open the door to new 
areas. 

Hugi used a well-worn, often effective cross 
examination tactic — he asked but one question. 
There were two reasons for this: the first is that 
Hugi wanted to spend as little time on this subject 
as possible. It was bad enough that Jagger had 
already exposed the facts that Pond had destroyed 
reports and not followed up leads —there was no 
sense in Hugi running it into the ground. The 
second reason is that if Hugi only asked one 
question, it would limit Jim Jagger’s questions on 
re-direct to that question alone, preventing Jagger 
from dragging this out further. Hugi’s question 
was succinct and to the point: 

"W ere you able to eliminate these suspects?” 

"Yes." Pond was the most confident he had been 
with this one question, and he visibly relaxed in 
his chair. Jagger took up where Hugi left off, and 
Pond ended up embarrassed in open court. But no 
reporter ever wrote a word about it. 

"The person that Mr. Hilliard saw,” asked 
Jagger, referring to one of the most solid reports, 
"did you find that person who was walking on the 
roadway?” 

"No, I never found him” 

"Mr. Hugi asked you if you eliminated these 
persons as suspects,” Jagger said. "Did you 
eliminate the person Mr. Hilliard saw as being a 
suspect in this case?” 

“You mean as far as checking him?” 

“Yeah.” 

"I never contacted him. To my knowledge I never 
contacted him,” said Pond. 

"What do you think Mr. Hugi meant when he 
said, ’Did you eliminate these people as 
suspects?’” 

"That they weren’t involved,” said Pond. 
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"Now, did you eliminate that with respect to the 
person that Mr. Hilliard saw? How did you 
eliminate that person there as a suspect?” 

"Well, I never contacted him.” 

Jagger searched for a way to get the detective to 
acknowledge what he was getting at, while Pond 
searched for a way to avoid it. 

"That person that Mr. Hilliard saw may have 
been the person that shot the Downs children and 
Ms. Downs, that’s a possibility, isn’t it?” Jagger 
asked. 

"If you're asking me what I think, whether or 
not the man was involved, no, I don’t think he 
was,” Pond volunteered. 

Of course, that was not what Jagger was asking 
at all. But if Pond was willing to say what the 
attorney thought he was about to, Jagger was not 
about to stop him Jagger leaned closer to the 
detective, and said, “Why?” 

‘Well, based on all the evidence I’ve seen, I 
would go with what we have right now as far as the 
state’s case.” 

Jagger pursued this directly, never dreaming 
that Pond would candidly answer what he was 
about to ask, especially in light of how evasive 
Pond had been up to this point: "When you said 
you'd eliminated these persons as suspects, what 
you're saying is that you know kind of generally 
what other evidence is available and so you've 
drawn your own conclusion as to who’s guilty, 
havert you?” 

"Yes,” said Pond, bluntly. Jagger was shocked, 
but he pressed on without showing any emotion, 
drawing more from Pond, who was in the midst of 
classic "progressive admittance,” where an 
unwilling subject admits details one at a time. 

"But that’s a conclusion that you've drawn in 
addition to other people you work with, isn’t that 
correct?” 

"Yes,” said Pond, thus confirming that he was 
not the only police officer who had decided I was 
guilty long before my arrest. 
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"But isn’t it true when you answered Mr. Hugi’s 
questions as far as you've eliminated all these 
persons as suspects, there are many persons who 
were reported that you simply eliminated as 
suspects because you thought that Ms. Downs did 
it. Isnt that really what you're saying, to be 
honest?” 

“Later on in my investigation, yes.” 

Jagger asked Pond about a man seen near the 
golf course carrying a blue and green shoulder 
bag on the day of the shootings. "Did you indicate 
to Sheriff Dave Burks that you had eliminated that 
person as a suspect?” 

"I told the sheriff that we were never able to 
find him,” Pond swore. 

“Are you aware that the Springfield News quoted 
Sheriff Burks saying that this person had been 
tracked down and eliminated as a suspect?” 

“No,” said Pond, surprised. 

"As far as you're concerned, if that were said, 
all you're able to help us with is that there was a 
sighting matching the description and you were 
never able to find the person, and you later 
eliminated that person as a suspect?” 

“Right,” agreed Pond. 

“And there were a lot more cases just exactly 
like that, weren’t there Mr. Pond?” 

"There weren’t that many of them,” Pond 
protested. 

"You made reports of thirty to fifty at least?” 

"Oh, yes,” Pond admitted. "Sure, there were 
people who weren’t contacted. 

Judge Foote, confused by Pond’s explanation of 
why he stopped looking for the man, took the 
unusual, though not unheard of step of questioning 
Pond himself. Judge Foote’s main question was 
convoluted, but it made a good point: 

“Are you telling me that then at the time that 
you made those reports,” asked Judge Foote, "that 
the people described in those reports or the 
incidents described in those reports still, as far as 
you were concerned, may have substantiated the 
defendant's version of what happened?” 
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“At the time, I would have to assume so, yes,” 
replied Pond, who then volunteered that he only 
stopped following up leads on the orders of his 
sergeant, sometime around the middle of June. 
That order shows clearly that only three weeks 
after the shootings, the police had decided I was 
guilty. 

They weren’t following up any leads, but the 
Sheriff kept saying my Dad and I were harrassing 
them with accusations that nothing was being done 
to find the man who shot my kids. It wasn’t until 
the trial that we found out how quickly they 
dropped the whole thing. 

(My claim that the police weren't following up 
these leads was confirmed by an offhand remark 
by District Attorney Pat Horton in the Oregonian, 
June 10, 1983. "The search for the bearded 
stranger,” declared Horton, "is not very high on 
the priority list.”) 

The next day, not aware of what Horton had 
said, Sheriff Burks assured the Eugene 
Register-Guard that "all leads received by 
detectives are being checked out and one officer 
has been assigned specifically to check leads 
concerning the stranger who Downs says is 
responsible for the crime.”) 

Pond testified a second time, again without the 
jury present. Pond’s second testimony came after 
the jury had been selected, but they were sent from 
the courtroom while Jagger again questioned Pond 
during an “offer of proof,” wherein Jagger 
attempted to prove that the material in Pond’s 
reports was exculpatory and therefore should be 
disclosed to the defense. 

Jagger led Pond through many of the same 
questions, and Pond’s memory was no better than 
it had been the first time. Jagger could not even 
determine whether Pond had brought his reports 
to court. 

"Prior to coming here, you were asked to bring 
your reports, weren’t you?” 

'No.” 

"I didn’t ask you to bring those?” 
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"Oh, yes, you did.” 

"O kay. I’m someone, aren’t I?” 

"Yes. w 

“And you didn’t bring them or review them at all 
for this hearing?” 

"I brought the reports the state told me to 
bring.” 

“But not what I asked you to bring?” 

"No. r 

After half a dozen more "T can’t recall” answers, 
Jagger asked Pond if he knew that the subject 
matter of the examination was going to be dealing 
with these various reports. 

"I brought the reports the state told me to 
bring,” Pond repeated. 

“That’s not my question. I’d request the Court 
to instruct the witness to respond to my question.” 

Judge Foote agreed with Jagger’s request, and 
told Pond, "If you would listen to the question, 
and answer the question that’s asked.” 

Jagger tried again. “You knew that part of my 
questions to you were going to be about the reports 
that you reduced to writing, right?” 

"I didn’t bring the reports,” said Pond again. 

Jagger was beside himself. He knew the only way 
to deal with Pond at this point was to ask the 
Judge to order Pond to produce his reports in 
order to refresh his own memory. "I would request 
the Court to direct him to bring them up so he can 
refresh his recollection. I’ve never encountered 
this in all my years of practice.” 

"If he uses it to refresh his recollection,” Judge 
Foote pointed out, “then you’re entitled to see it.” 

Jagger didn’t hesitate. 'T’1l stipulate that I can’t 
see it, that’s fine, but I’ve never had a witness so 
ignorant of a case he investigated before in my 
entire life. That’s awesome.” 

Judge Foote shared Jagger’s concerns, and, to 
Hugi’s dismay, voiced them. 

"I am frankly getting more and more concerned 
about what’s in those reports that this deputy 
professes to have no recollection as to what’s in 
there. And I am frankly getting to the point where 
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I think they ought to be brought into court and 
have the Court read them.” Hugi sensed disaster 
and rose to his feet to head it off before it did 
permanent damage to his case. 

"I think Deputy Pond is being quite candid,” 
Hugi claimed, and several people in the courtroom 
whispered out loud. When the murmuring quieted, 
Hugi continued. 

"I could ask him some more questions that 
might make it more apparent, if you have some 
concern,” Hugi offered. 

"W ell,” said Judge Foote, "I would like to get to 
the bottom of this. Either you ask him, or I’ll ask 
him, because I think that we're...” 

"If you'd prefer asking him, that would be fine 
with me,” said Hugi, hoping to bail out. 

“You probably know the answers. W hy don’t you 
go ahead, and if I’m not satisfied, I’ll follow up. 
Do you have any further questions, Mr. Jagger? I 
don’t want to cut you off,“"T think I’ ve gone about 
as far as I can go right now. I have nothing more 
to pull out.” 

Hugi stood to question Pond, and his first 
question was a “leading” question, technically not 
allowed on cross-examination, which in effect Hugi 
was doing. 

"I’m going to ask a lot of leading questions,” 
said Hugi, looking to Jagger for agreement or 
objection. 

"Sure, go ahead. No problem,” said Jagger with 
a wave of his hand. 

Hugi asked Pond nineteen questions about the 
preparation of his reports. Pond admitted there 
were “a lot of calls,” but said there were other 
things with a “higher priority.” Under Hugi’s 
questioning, Pond had no problemrecalling details 
of reports of people saying that police “didn’t need 
to look any further,” or that "Diane Downs did it.” 
Every time Hugi asked Pond about a report that 
incriminated me, Pond was able to recall details. 
But when it came to reports of the man, Pond 
couldn’t remember anything. 
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Hugi finished, and Judge Foote took over; Foote 
obviously was not satisfied with Pond’s responses, 
and had said earlier that if he was not, he would 
follow up. In response to Judge Foote’s question 
about two reports, Pond answered, "I wouldn’t 
know until I compared the reports.” 

"You don’t recall what’s in your reports?” Judge 
Foote asked incredulously. 

"No," said Pond simply. 

Jagger made a motion to Judge Foote to rule 
that the reports fell under the Brady’ rule, which 
states that any information helpful to the defense 
must be disclosed. Further, Jagger claimed Pond’s 
testimony on this second occasion fell under the 
“Wood” rule, invoked when a witness’ testimony is 
arguably inconsistent with his previous testimony. 
Jagger argued that this “Wood” situation should 
allow him to examine and impeach Pond with his 
records. 

"It’s incredible how this witness’ response to 
questions and memory seems to vary between my 
asking him questions and Mr. Hugi or the Court 
asking him questions. It’s remarkable that he has 
very little recollection of what is in his written 
reports, but boy, it’s amazing what specific 
recollection he had by Mr. Hugi’s questions of 
things he did a year ago that he did not reduce to 
reports.” 

"Mr. Hugi?” asked Judge Foote. 

"I don’t have anything to add, your honor.” 
There was nothing Hugi could say to get Pond out 
of this. 

Judge Foote took over. 

"We have some reluctance or lack of memory on 
the part of Deputy Pond as to whether there were 
any other reports of a similar nature, and frankly 
I can’t figure out if Deputy Pond is being evasive, 
or if he’s confused as to what the questions are. I 
think he’s confused, but his manner of testifying 
frankly causes me some concern... based on Deputy 
Pond’s demeanor on the stand, I’m not willing to 
trust his judgement to say whether or not any of 
that supports it or not. And so, I think this is a 
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place where the Court ought to step in and have 
a look.” 

Judge Foote ordered all thirty to fifty reports 
produced, and reviewed them in chambers before 
ruling that the defense could have access to only 
two of the reports. All of the others, and the 
remaining hundred or more which had been thrown 
away, were suppressed. 

Despite the explosive nature of Pond’s 
testimony, and his admission that he had thrown 
away reports and failed to follow up others because 
he was convinced I was guilty, the jury never heard 
a word of this, and it never ended up in the 
newspaper. 


* ## 


Dick Tracy 


Lane County Sheriff’s Detective Dick Tracy was 
the picture of confidence when he took the stand 
to testify against me. Fred Hugi was asking the 
questions: 

. Tell us your full name. 

A. Richard Blain Tracy. 

. Spell your last name. 

TR-A-C-Y 

. And your occupation, sir? 

. Deputy Sheriff, Lane County. 

. And how long have you been so employed? 

. Approximately ten-and-a-half years. 

And have you had other law enforcement 
experience as well? 

A. I have. 

Q. Tell us about that. 

A. Approximately ten years with Alhambra Police 
Department in Los Angeles, investigator for the 
DA’s office in Orange County, California and a 
period of time with the office of Naval Intelligence 
as an investigator, special agent. 

Hugi asked Tracy how he got involved in the 
case and Tracy testified that he arrived at the 
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hospital around 11:30 and was immediately 
directed to meet Sgt. Rutherford at Camp Creek 
Road and Marcola Road. 

"I was met by Rutherford, and he explained that 
he had taken Ms. Downs and her father out toa 
location which was purportedly the scene where 
this occurred, the shooting,” said Tracy. 

Tracy said he had driven my father and me back 
to the hospital and, "began to try to find out what 
was going on insofar as the facts of how all this 
happened and talking with Ms. Downs.” 

Then, before giving a single word of testimony 
about what he and I talked about, Tracy 
volunteered to the jury, "an observation that I had 
of Ms. Downs was that she appeared to be very 
articulate, calm, what I would describe as 
nonemotional, and it——based upon my years of 
investigation and experience, I thought it was a 
little incongruous of the way she was acting and 
what she just said had happened.” 

Tracy explained that he had spent 
two-and-a-half hours with me, but that there were 
"many interruptions...people coming in to examine 
or treat her...” 

Then, again, before he testified about what we 
talked about and with absolutely no prompting 
question from Hugi, Tracy bolstered the State’s 
theory that I had shot my children for Bert: 

‘During the times that this interview — these 
interviews were taking place, Ms. Downs would 
talk about her boyfriend Bert in Arizona who we 
didn’t know anything about him other than she 
seemed to get back to talking about Bert quite 
often.” 

The insinuation was clear: without Hugi having 
to even ask him, Tracy was making it obvious to 
the jury that in his professional opinion I was 
more concerned about Bert than my children. 
Here’s a cold woman, he was saying, one who didn’t 
care enough about her children to cry; and in the 
midst of all this tragedy, all she could talk about 
was her boyfriend. 
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It was significant that before Tracy told the jury 
the substance of our interview, he gave his 
opinions on my state of mind, which he said was 
“articulate, calm, and nonemotional”; and my 
priorities in conversation, which he said centered 
around Bert. And it also seemed that the timing of 
what he was saying was not Tracy's idea, but an 
instruction from the DA. 

Then, to make it seem that he wasn’t concerned 
only with Bert, Tracy told the jury how he had 
asked me a number of “who, what, and where” 
questions: Where was I driving whenI stopped the 
car? What did the man look like? Where were the 
children in the car when they were shot? Where 
had we lived in Arizona? How long had we lived in 
Oregon? Who were my parents? Why were we out 
that night? 

Finally, after Tracy had concluded this 
“monologue” of testimony, Hugi asked hima second 
question: 

"Did you discuss with her whether she had any 
weapons, did that come up?” 

"Yes, it did. She told me, ’I have this rifle at 
home, You guys are welcome to go pick it up if you 
want to.’” 

Tracy testified that he took a blank "Consent to 
Search” form, dated it, put the time onit of 1:20 
AM, and that I read it out loud all the way through 
and then signed it. 

“She got to a point here,” said Tracy, referring 
to the Consent form, "I understand that this 
contraband or evidence may be used against me in 
a court of law,” and she asked me, ’Does this have 
to do with suspects?’ And I said yes, and she 
continued on reading out loud, and it was signed 
after that.” 

Tracy said after I signed the form, he went 
outside to my car, which was being guarded by Sgt. 
Peckels. Peckels pointed out several .22 casings in 
the car. Tracy said he opened the door and stuck 
his head inside, looked at the casings, and then 
went back inside the hospital and began 
interviewing my parents. 
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"While I was standing there,” said Tracy, "I 
noted that there was a towel kind of in a balled-up 
you might say and some surgical wrap on the floor 
of what’s called the day room And I inquired of 
someone, it might well have been Mr. or Mrs. 
Frederickson, about where the towel came from. 
And I was informed by someone, anyhow, that 
Diane had had that towel on her arm at one point.” 

Tracy carefully testified about the deliberate 
steps he took to preserve the "chain of evidence” 
of this towel. He was detailed in his testimony, 
confident that all of the proper steps had been 
taken. He straightened his shoulders, pleased with 
himself. 

"I stood by there (by the towel,) until 
Sgt Peckels arrived. I sent, I believe, Detective 
Welch or someone to get Peckels to come and seize 
this towel as he had been doing with a lot of —as 
he does for our department —he’ll maintain the 
evidence. 

"He (Peckels) did do that, came and picked it 
up. I recontacted Ms. Downs and asked her 
whether or not she had wrapped anything around 
her arm after she received that gunshot wound at 
the scene, and she did verify that there was a towel 
that was in her car that she had used to wrap 
around her arm after she had been shot.” 

So concerned was Tracy with this bloody towel 
that he would not physically touch it: he stood by 
and guarded it to prevent anyone else from 
tampering with it in any way, and insisted that 
Peckels be the one to actually pick up the towel 
from the floor of the dayroom, mark it, bag it, 
preserve it. Tracy was doing his job — making 
certain that there could be no doubt about where 
the towel was, who had discovered it, and who had 
touched it. 

Tracy testified that he concluded his interview 
with me at 2:31 a.m, on May 20th and armed with 
the Consent to Search, went to my apartment, 
entered it and found the rifle and scabbard I had 
said were there. Then, despite more than 20 years 
of law enforcement experience, Tracy testified that 
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he didn’t know enough about a .22 rifle to unload 
it. 

"I was not familiar with the action too much of 
this .22 and opened the mechanism and a round 
came out, obviously to check to see if it was loaded 
and found out it was. 

When I did that, a round came out and I let the 
slide back slowly, reached up into the magazine 
and undid the magazine and tilted the weapon and 
those rounds came out of the magazine of the 
weapon. 

Those were seized of course and were released 
to Jim Pex, a criminalist of the Oregon State 
Police Lab.” 

Throughout direct examination by Hugi, Tracy 
sat with his shoulders back, his chin up, his head 
erect. He was poised and confident in his answers, 
and conducted himself calmly, assuring the jury 
that he had followed all proper procedures, and 
that he had strictly adhered to accepted police 
practice for preserving the chain of evidence. 
Proof of this, he implied, was in how he handled 
the towel, calling Peckels to take it into evidence. 

It was a bit puzzling, though, that when it came 
to how he seized the rifle and bullets, Tracy's 
testimony was not nearly as detailed as it had been 
about seizing the towel. He didn’t outline what 
procedures he took to preserve the rifle and 
bullets, didn’t describe the items, didn’t detail the 
steps he took to make sure that no one could 
tamper with either the bullets or the rifle itself. 

Hugi’s examination of Tracy was brief, only a 
few minutes. Hugi purposely kept it short so that 
the impact of what Tracy was saying wouldn't be 
lost in detail. It was easy to summarize Tracy’s 
direct testimony. 

Tracy had let the jury know that I was 
composed, calm and articulate just an hour after 
the shootings, that all I could talk about was Bert, 
that I seemed to get back to Bert quite often,” that 
I’d signed a Consent to Search, that he had made 
certain Peckels seized the bloody towel to preserve 
the chain of evidence, and that he had gone to my 
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apartment and seized a .22 rifle that held eight 
rounds. 

When Hugi finished his direct examination, 
Tracy remained on the witness stand for Jagger to 
cross-examine him. Tracy's composure was high 
and he kept looking smugly at me. 

It was extremely important to my defense to 
establish where Tracy had gone following our first 
interview at the hospital, as well as when he had 
returned to the scene of the shootings and how 
long he had stayed there. The state contended that 
the bullets Tracy claimed to have found in my rifle 
had been manually operated through the same 
weapon mechanism as the ones found at the scene. 
Because Tracy had access to my car, to the shell 
casings and anything else the murderer may have 
left behind, Jagger wanted to know who had 
possession of the rifle, who had the bullets, and 
exactly what had been done with them at the time 
they were taken into evidence. In short, he wanted 
to do what Tracy had done so carefully with the 
towel —establish a clear and convincing chain of 
evidence. 

Jagger began his cross examination by asking 
Tracy about the rifle and bullets. Tracy 
established that he had timed the "impoundment 
report” at 4:20 am, and after that the evidence was 
released and the report submitted. 

Jagger questioned Tracy closely about the 
details of his impoundment and subsequent release 
of this crucial evidence. Tracy's composure went 
down the drain. Suddenly this professional police 
officer, who was such an integral part of the 
investigation, and who seized the most important 
piece of evidence the state would use against me, 
couldn’t seem to remember anything about the rifle 
and bullets. 

“After it was submitted and released by you... the 
time on your report was 7:45, right?” asked Jagger. 

"That s correct,” responded Tracy. 

"Is that the time you released it to Mr. 
Pex?” asked Jagger. 
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"I don’t have that specific time,” said 
Tracy,clearly uncomfortable. "It was in the 
afternoon hours of the 20th.” 

"You don’t know exactly when that would have 
been?” 

"I don’t have such a notation in front of me of 
exactly what time,” said Tracy. “Referring to the 
—another report, it would be approximately 0245 
hours, within that range,” said Tracy confidently. 

"That you would have given those (the rifle and 
bullets) to Mr. Pex?” 

"Strike that,” Tracy, suddenly confused. "This is 
the wrong report. I don’t have that report in front 
of me. It was in the evening hours, it was in the 
evening hours of the 20th.” That meant he had 
held on to the rifle and bullets for approximately 
16 hours. Tracy stared into his lap as if he were 
looking at his notes, shifted around in the witness 
chair, and wouldn’t make eye contact with anyone. 

Jagger asked Tracy what time he had begun the 
search of my apartment on the day after the 
shootings. He needed to pinpoint how much time 
Tracy had spent at the scene of the shootings 
before he searched my apartment. Tracy testified 
that it was "late afternoon”, but that he "didn’t 
have the report” to refer to, so he couldn’t be sure 
if it was 2:00, 4:00 or 6:00pm, but eventually said 
it was probably close to 6:00pm. 

"What did you do before you went to the 
residence? What did you do the entire day... before 
you started your search?” Jagger asked Tracy. 

"Probably, I’d have to refer to some of my 
reports to refresh my memory,” said Tracy. The 
detective kept looking at Hugi out of the corner of 
his eye, but Hugi avoided his gaze. 

"Do you have your reports with you right now?” 

"No, I don’t,” responded Tracy, a bit more 
defiantly than before. 

Jagger insisted that the judge call a recess and 
send Tracy to get his notes and his report of that 
day. It was, said Jagger, “extremely important to 
talk about the time spent prior to and during the 
search,” and part of that involved having Tracy s 
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own written record of what he did that day. Tracy 
became visibly nervous the moment Jagger made 
his request, and it was apparent to me that for 
some reason Tracy didn’t want to talk about, or 
produce, his reports for the day in question. 

After a series of objections by Hugi, the judge 
called a ten-minute recess and sent Tracy 
downstairs to fetch the reports he should have 
brought with him in the first place. 

Tracy returned to the stand and testified that 
the only notes he had of the entire day following 
the shootings were some “composite reports.” 
After further questioning by Jagger, Tracy 
explained that what he had were reports 
concerning the composite picture I had helped put 
together of the man I said had shot us. I shook my 
head, wondering why Tracy had led the Court to 
believe that he had merely forgotten to bring his 
written reports to court, when in fact, he had none. 

"Going back to the afternoon of the 20th, before 
there would have been a search of the residence 
the second time, do you have any reports 
concerning what you did during that time?” Jagger 
asked Tracy. 

"I made no reports,” said Tracy, softly. His head 
was still down and when he finally did raise ita 
bit it was only to look again at Hugi, who still 
wouldn’t look back. 

Jagger proceeded to ask Tracy a series of 16 
questions about where he had been and what he 
had done that day. Tracy outlined many things 
clearly. He had, he said: 

".,..many phone calls, may have gone over to the 
hospital more than once, did a composite with Ms. 
Downs, back to the office, more phone calls, more 
meetings with our detectives, and then back out to 
the Downs residence in the evening.” 

Furthermore, Tracy testified that during the 
recess he’d had a "chance to discuss what occurred 
that day with other persons involved in the case to 
help refresh my recollection,” and that in the early 
morning hours of the 20th, after he seized the rifle 
and bullets, “as far as I can recall, I went back to 
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the office to try to assimilate some of this 
information, to discuss it. I could have gone over 
to the hospital, it’s not clear to me.” 

"You don’t know if you — how many times you 
may have gone to the hospital?” asked Jagger. 

"No, numerous.” said Tracy, defensively. 

"You don’t. know if you might have gone out to 
the scene once, or twice, or three times, maybe 
that day?” 

"I do know that.” Tracy was ready to argue. 

“And what do you know?” 

"I went out there once, to my recollection.” 

"Do you remember if it was in the morning or 
the afternoon?” 

“Afternoon.” 

"Now, just a little while ago, we were talking 
about what you did in the afternoon, and you 
talked about office, calls, to the hospital, maybe 
once or twice, whatever. You didn’t mention you 
went out to the scene...is that sandwiched in there 
someplace you’re saying now?” 

"I went out to the scene in the afternoon,” 
insisted Tracy. O nce that was established, the next 
thing to do was determine exactly how long Tracy 
was at the scene and what he did while he was 
there. Did he see anyone, talk to anyone, did he 
find any evidence, specifically any bullets, casings 
or other evidence of the weapon used? 

"How long were you out at the scene?” 

“A very short time, probably no more than five 
or ten minutes,” claimed Tracy. 

"Thats from your recollection, not from any 
notes you’ ve kept?” 

"Thats correct.” 

"Who else was at the scene?” 

‘It’s not clear to me now, somebody who was 
standing guard on the scene.” 

“And were people looking around or searching 
the area?” 

"Not at that point, I don’t believe. At least I 
didn’t see them. They could have been.” 

Tracy's composure seemed to be in tatters by 
this point, and it was going to get worse when the 
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questioning came to how he handled the rifle and 
bullets he seized. But even now, his chin was on 
his chest and his shoulders drooped. 

Jagger then asked Tracy more than 60 questions 
about the five-page report Tracy had written and 
filed about his two-and-a-half hour interview with 
me on the night of the shootings. Jagger outlined 
everything Tracy had put into his report, read 
every word of it to him and asked the detective if 
the report was accurate, and complete, and Tracy 
testified that it was. Again, Tracy said that he had 
thought I was behaving inappropriately and saying 
things that should raise some suspicion. 
Furthermore, Tracy admitted that he had talked to 
other people who had told him the same things, 
and that based on this, his "suspicions about 
Diane Downs’ involvement were raised.” 

I heard a crunching sound next to me, and 
looked over to see Hugi chewing on the end of his 
pen in nervousness, loudly enough that others 
noticed it. (Long after the trial was over, I learned 
that Hugi actually broke a tooth during the trial.) 

"So even while you interviewed her — you were 
interviewing her as a potential suspect in this 
case, weren’t you?” asked Jagger. 

"That's correct.” 

Jagger’s next line of questioning left Tracy 
looking very foolish when it came to his claim that 
on the night of the shootings and his nearly three 
hour interview with me, I had “talked about Bert 
quite often,” and that I "kept going back to talking 
about him” Tracy was determined to tell the jury 
as often as he could that during our interview all 
I could talk about was Bert. 

"Yox re aware of the state’s theory that she was 
still in love with Mr. Bertaluccini, Bert, that she 
would do away with her children to be with him?” 

"I’m aware of that theory,” confirmed Tracy. He 
threw his shoulders back in confidence again, and 
a smile returned to his face. 

"And you just on direct examination referred to 
the fact that during your conversation with her she 
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referred to Bert often. Do you remember when you 
said that?” Jagger asked patiently. 

“That’s correct,” said Tracy, not being sharp 
enough or familiar enough with his own report to 
know what the next question was going to be. 

“And yet did you put his name once in your 
report that we’ve just gone through?” 

Hugi nearly bit the end off his pen when Jagger 
asked that, and Tracy looked like someone had 
just pulled his chair out from under himas he was 
about to sit down. 

“No,” he answered weakly. 

“You talked about the event, you talked about 
the background information concerning parents 
and children and her, but not once you made any 
note referring to his name, did you?” 

“No,” said Tracy. 

I listened to this line of questioning and 
watched Tracy, as he had watched me when Hugi 
was questioning him. Tracy looked as if he were 
about to be sick. After emphasizing how many 
times I had talked about Bert during our interview, 
that I kept "getting back to talking about Bert,” 
even telling the jury about it before he mentioned 
anything else we talked about, Jagger had caught 
him It was obvious that it hadn’t happened the 
way Tracy had testified on direct examination, and 
his own notes were what ended up catching him. 
His extensive notes were devoid of even a single 
notation of Bert. 

Tracy had already testified that from the 
beginning he viewed me as a suspect in the case. 
It was clear from the tone of Tracy’s testimony 
that he didn’t view me as a witness or a victim 
Jagger questioned Tracy closely about who was 
and who was not a potential witness. 

"Yov ve investigated other homicides, have you 
not?” Jagger asked Tracy. “And sometimes people 
are apprehended, and sometimes not?” 

"That’s correct,” said Tracy. 

"This particular case, isn’t it true though, was 
different than any other case you had been 
involved in because, partly as a result of the 
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youthfulness of the children and just the emotional 
impact that that has?” 

“That would be fair to say,” agreed Tracy. 

"And when you came to the hospital and during 
your course of...obtaining facts...you knew that 
one child had died, didn’t you?” 

"That’s correct.” 

"You also knew that the oldest of the two 
remaining children...was real touch and go how 
she was going to be, isn’t that correct?” 

"If you're referring to Christie, yes,” Tracy said 
arrogantly. 

"You also knew the age of Danny Downs and 
knew that whether he could speak or not, his age 
was such that he wouldn’t be probably a very good 
witness in court anyway. You knew that, didn’t 

u?” 

"Thaťs probably true.” 

"You knew that the only other person of course 
who you had contact with who was able to relate 
the incident of what happened was Diane Downs?” 

"The most immediate person, yes,” concluded 
Tracy, admitting that in his mind, anyway, the 
only credible witness was also the only major 
suspect. 

After demonstrating clearly for the jury that 
Tracy viewed me more as a suspect than a witness, 
Jagger began questioning him about the most 
important issue before them —the seizure of my 
rifle and bullets. Jagger was eager to ask if Tracy 
had been as careful to preserve the chain of 
evidence when it came to the rifle and bullets as he 
had been with the towel I had used to wrap my 
arm. 

Jagger had the court clerk hand the detective my 
rifle and asked him to demonstrate for the court 
how he removed the bullets from the rifle. Tracy 
had apparently had enough time since the night he 
initially seized the rifle to learn how it worked. He 
carefully demonstrated for the jury just how the 
rifle would be emptied of bullets. 

"You said you retained eight bullets from that 
rifle. What did you do with the bullets?” 


210 


DIANE DOWNS: BEST KEPT SECRETS 


“Put them in an envelope,” answered Tracy. 

“And you kept that envelope with you in your 
possession from that time until you gave it to Mr. 
Pex?” 

“No,” declared Tracy, once again defensive. 

"W hat did you do with it?” 

“Went into the locker inside our property room 
at approximately 7:45 hours that morning.” 

In answer to Jagger’s questions, Tracy testified 
that he could not remember for certain if any of 
the other three police officers at the house saw 
him take the bullets from the rifle. 

"Was Detective Welch watching you?” 

"I believe he was. Could be.” 

"Detective Smith?” 

"I can’t answer that.” 

"Detective Antoine?” 

"I don’t know that.” 

After getting Tracy to agree that he was 
schooled in fingerprinting, and that he was aware 
that the surface of bullets could retain at least 
partial fingerprints, Jagger asked Tracy if he 
requested any fingerprinting on the rifle or the 
bullets. 

"No,” said Tracy. "We may have discussed that 
out at the scene however, when I gave them to him 
(to Pex).It’s possible it was discussed. I don’t 
know.” 

In fact, Pex would soon testify without 
hesitation and with certainty that Tracy never 
mentioned fingerprinting; the subject, said Pex, 
never came up. 

“And you also —no pictures were taken at the 
scene when the rifle was seized or the bullets were 
seized at the house, were they?” 

"I didn’t take any pictures,” said Tracy firmly, 
not answering Jagger’s question. 

"Do you recall any pictures being taken during 
the second search of the house?” 

Tracy testified that he wasn’t even upstairs at 
the time. “As a matter of fact physically, I was 
worn out and I was sitting downstairs.” 
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"You hadn’t had any sleep the night before, had 
you?” asked Jagger. 

"That's correct.” 

Tracy did photograph the rifle later, at the 
police station. But he didn’t photograph the 
bullets, which Tracy alleged came from my rifle, 
nor did he fingerprint them. 

"You didn’t make any notes concerning the order 
of how the bullets came out of the rifle?” 

"I did not,” Tracy admitted. 

“Or which ones came out of the chamber of the 
rifle or which ones came out of the cylinder?” 

"T did not.” 

‘Detective Tracy, it gets a little frustrating when 
you investigate a homicide case and yov re not able 
to arrest someone that you think is responsible, 
isn’t that correct?” Jagger asked Tracy. "You've 
been in a situation where you've investigated a 
homicide case and you thought you knew who did 
it, but you weren’t able to arrest them, isn’t that 
correct?” Jagger seemed genuinely sympathetic to 
Tracy s plight, and it threw Tracy off guard. 

"It comes with the work,” declared Tracy. "If you 
don’t have the evidence, then you don’t arrest them 
or take them to Grand Jury.” 

After a few more questions, Jagger was so 
frustrated with Tracy that he seemed ready to 
burst. I had seen Jagger angry before, seen him 
angry at me, and knew how hot his temper could 
be. And I could sense that Jagger was about to 
explode. As incomplete as Tracy's memory had 
been thus far, the worst was yet to come 
concerning the fact that of the eight bullets Tracy 
claimed to have taken from my rifle, six were 
copper and two were lead. 

Suddenly, Jagger turned to face Tracy, and said, 

"Isn't it true, Detective Tracy, that you got a 
couple of bullets from either someone else, another 
detective or police officer, that you got one from 
either the car or at the scene and you put it inside 
the rifle?” 

Hugi slammed his book shut with a loud bang 
and Tracy turned pale and half-stood in the 
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witness stand. Tracy was absolutely in a rage. The 
gallery of spectators was a rumble of voices that 
wouldn’t subside. 

"That is a lie. That is not true,” protested 
Tracy, looking at Hugi for salvation — and not 
even trying to be sly about it at this point. 

“Or did you put it inside the envelope later on 
during that 12 to 16 hour period that you were 
with the envelope?” 

"That’s not true,” said Tracy. 

"Detective Tracy, you’ ve talked to Mr. Hugi and 
other members of the DA’s office in preparation 
for this case, haven’t you?” 

"Yes, many times.” 

"I tried to talk to you and you wouldn’t talk to 
me, isn’t that correct?” 

"That’s correct.” 

"You've indicated before that was because 
Sheriff Burks told you you shouldn’t talk to me, 
isn’t that correct?” 

"That’s correct,” said Tracy, unaware that Burks 
had testified just the opposite —that he had never 
told Tracy he shouldn't talk to Jagger. 

"Isn't it really true, Detective Tracy, Sheriff 
Burks didn’t tell you not to talk to me at all. He 
said it was up to you?” 

"That's not true. No. That is not true,” protested 
Tracy, in the same tone and level of voice he used 
when he denied substituting bullets for the ones he 
seized. 

“Are youaware that he’s alreadyindicated under 
oath that he didn’t tell you that?” asked Jagger 
firmly. 

"I don’t care what he said under oath, I’m 
telling you what I was told,” claimed Tracy. 

It was obvious to me that no matter the exact 
words, Burks had ordered Tracy not to talk to 
Jagger about the case at all. 

Jagger asked if Tracy had known or become 
aware that of the eight bullets he had seized, six 
were copper and two were lead. Tracy refused to 
admit that he ever noticed this, either when he 
emptied the bullets onto the bedspread, counted 
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them, (and lost one) put them in an envelope or 
wrote his report about them. Not once, said Tracy, 
did he ever see anything that distinguished two of 
the bullets from the rest. 

“You’ ve become aware, have you not, that out of 
that rifle there were six or eight bullets, and we 
found that six are copper wash and witha C ontop 
of the casing. That’s correct, isn’t it?” 

"I don’t know that to be true.” 

Jagger held the plastic case containing the 
bullets in front of Tracy and then up in the air so 
the gallery and the jurors could see them. 

"You don’t know that of your own personal 
knowledge?” 

"Not to my personal knowledge,” insisted Tracy. 

Several spectators laughed out loud, because 
even from as far away as they were, they could 
easily see the difference between the bullets. 

“That's not my area,” Tracy repeated. “It’s not 
in my expertise to know.” Jagger pressed him and 
Tracy started to sweat. 

"In fact,” Jagger asked Tracy, "isn’t it true that 
on the receipt that you left at the scene, you made 
reference to eight bullets, didn’t you?” 

"That’s correct.” 

"But you didn’t delineate or distinguish between 
those two, whether there were six that appeared 
different than the other two, did you?” 

"No." 

"You just wrote down eight?” 

"That’s correct,” he said, as if he’d done a 
sterling job. 

"You became aware, didn’t you, that another 
bullet was found on the bed?” 

"That's correct,” said Tracy, as though it were 
unimportant. 

"And you knew and became aware that this was 
a copper wash, isn’t that correct?” 

"I don’t know whether it was or not,” answered 
Tracy, still refusing to acknowledge any difference 
between the copper and the lead bullets. 
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Jagger questioned Tracy about his knowledge of 
an incident when a gun had been fired into the 
floor of my trailer in Chandler, Arizona. 

Tracy admitted that I had told him about the 
incident, and that he knew the bullet had been 
recovered from the floor of the trailer. But Tracy 
denied knowing whether the bullet in question was 
lead or copper. He knew everything else about the 
incident, but not that it was a copper bullet. 

"That’s an area of expertise that I leave to the 
experts,” concluded Tracy. 

"And you deny then that you would have placed 
two bullets within that rifle or that you would have 
placed two bullets within the envelope, that you 
had exchanged for two other bullets of the eight 
that you had discovered from the rifle. You deny 
that, don’t you?” demanded Jagger angrily. 

"You bet I deny that.” 

"That’s not the reason you chose not to talk to 
me at all?” 

"That is not,” said Tracy. "I’ve talked to you 
about other cases, if you recall, Mr. Jagger, I 
believe even another murder case before.” 

"This is the first time that to your recollection 
that you have not talked to me, isn’t that correct?” 
Jagger asked Tracy. 

"That’s correct.” 

Tracy confirmed what Jagger had been pointing 
out all along — this was a special case, and the 
normal procedures that are followed in these cases 
were not followed in this case. And throughout this 
lengthy line of questioning, Tracy refused to agree 
with anything that even came close to 
distinguishing lead from copper bullets. 

The police recovered from the children, car, 
hospital and scene, four slugs and six casings fired 
from the .22 they claimed was used in the 
shootings. Those four slugs were all lead. When 
Tracy seized my rifle and bullets, keeping them 
out of the hands of Jon Peckels for nearly 16 
hours, he turned in eight bullets. Six were copper, 
and two were lead. The two lead bullets, said the 
prosecutor, bore marks indicating they had been 
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manually ejected through the same mechanism as 
the six casings taken from the car and the scene. 

If the two lead bullets did match, and there was 
no suggestion that they did not, then the 
implication is that someone took those bullets, 
after they had been through the ejector mechanism 
of the .22 pistol, and loaded them into my rifle. 
However, I had gone from the scene of the 
shootings, to the hospital and back to the scene. 
I did not go home for ten days, long after Tracy 
had seized my rifle and the bullets. 

The state contends that eight bullets were taken 
from my apartment the night of the shooting. 
There was also another bullet found the following 
day, laying on my bedspread. Tracy testified he 
ejected one bullet from my rifle the night he seized 
the bullets, and overlooked it when he placed the 
bullets in an envelope. 

They claim two of those eight bullets, in the 
envelope, had the same ejector markings as the 
markings on the casings retrieved from the car 
and roadway. 

There were actually nine bullets. The one that 
was flipped out on the bad was copper-—wash. Six 
of the bullets in the rifle were copper-wash. Two 
of the bullets were lead, with a "U” stamped on 
their heads. The casings from the car and roadway 
were lead, with a "U" stamped on their heads. 

The two lead bullets they claim came from my 
apartment had the same ejector markings as the 
lead casings from the scene. The copper-wash 
bullets don’t have the ejector markings. Not even 
the one that was flipped out on the bedspread when 
Tracy was checking to see if the rifle was loaded. 

Also, the RST 6 Semi-automatic Ruger from 
which they say the casings were ejected uses a clip 
to hold the bullets. The clip holds nine rounds of 
ammunition. There were seven shots fired during 
the shooting. That leaves two bullets in the clip. 
The only two bullets allegedly taken from my 
apartment that match the murder bullets were the 
lead ones. The first bullet to be ejected from the 
rifle was a copper-wash. That proves the 
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copper—wash bullets were definitely there. A lead 
bullet didn’t pop out on the bed. 

Were not talking about a box of lead bullets 
that were found in my trunk or closet. Were 
talking about two lone bullets and seven casings. 
Nine bullets. Exactly the amount found in the clip 
of the type of Ruger that was used in the shooting. 

Since I have the advantage of knowing I did not 
shoot my children, the question of the bullets is 
truly puzzling for me. The mathematics here are 
just too coincidental for me. Nine for nine. What 
are the odds that the copper-wash bullets found in 
my rifle along with the two phantom lead bullets 
wouldn’t all be worked through the same 
mechanism at one time or another —whether it was 
all the copper bullets or just one or two. The state 
alleges the copper and lead bullets were all found 
in one weapon, yet they want us to believe just two 
lead bullets were given such special attention that 
they would be run through a Ruger exclusively and 
then placed in the rifle —for what? 

And, if they had retrieved these incriminating 
bullets from my rifle the night of the shooting, 
why wasn’t I arrested within a few days? The 
grand jury met on June 1, 7, and 22. If the state 
truly had evidence that damning, why did they not 
arrest me until nine months later? 

By the time Jagger finished with Tracy, the 
detective had fallen apart. His chin was down, he 
wouldn’t look anyone in the eye, like a dog who has 
killed one of the chickens and been caught with 
feathers hanging from his dewlap. 

Tracy was a 20-year plus veteran police officer; 
he’d worked in Naval Intelligence, was trained in 
weapons’ use, ammunition and ballistics. Yet he 
tried to convince the court that he didn’t know how 
to unload a .22 rifle and that he never once noticed 
any difference between the copper and lead bullets. 

Knowing that the victims had all been shot with 
.22 lead bullets, and then seeing six copper bullets 
and two lead bullets tumble out of my rifle should 
have made Tracy take notice. The difference 
between the copper and the lead bullets was the 
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first thing he should have seen, and it should have 
made an alarm bell go off. But Tracy never even 
wrote it into his report. He simply ignored the 
gross physical difference between these bullets. 

Nor did he make any notes regarding the order 
in which the bullets came out of the rifle (if the 
lead ones had been planted there, they would 
obviously be the first out, having been the last 
ones to be loaded). He hadn’t taken any pictures 
or checked for fingerprints. This was important 
evidence to the state’s case, and Tracy had handled 
it like a rank amateur. But the fact is that he was 
not an amateur, but a professional who knew 
better. Jagger caught himand possibly would have 
gotten Tracy to admit what Jagger was suggesting: 
that Tracy, or someone else, put those two lead 
bullets in the rifle. The judge, however, 
interrupted Jagger and insisted that the court 
would recess right then, and return after lunch. 

Whenever court recessed, I was always the last 
person to leave, waiting with Chris Rosage until 
the jury was gone. I went out in the hall and the 
first thing I heard was Hugi’s voice, loud and 
almost out of control. I looked down the hall and 
saw Tracy was the object of Hugi’s anger. 

"Keep your story straight, and tell it the same 
way every time!! And speak up!” Hugi scolded 
Tracy. "If you look like you’re lying, the jury isn’t 
going to believe you.” I didn’t particularly care 
for Tracy, but I felt sorry for him Hugi didn’t 
even take him behind closed doors to rail about his 
performance on the stand. There were a lot of 
people around, and Tracy stood with his head down 
and didn’t say a word. 

When court re-eonvened, the emotion that had 
taken Jagger all morning to build up was gone. 
The line of questioning had been interrupted, and 
there was no way to pick up where he had left off. 
Jagger had no further questions, and on Re—Direct, 
Hugi merely asked Tracy if he had done a 
professional job on the investigation, and Tracy 
said he had. 
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"M y Mom Shot Me” 


Christie took the stand to testify against me 
before a standing room only courtroom where 
spectators spilled out the doorways, and if one 
left a seat inside for just a moment, someone else 
filled it. For people who had followed the trial like 
a Perry Mason episode, this was going to be the 
best scene. 

Christie was in tears, yet smiling, when she took 
the stand and could not take her eyes off of me. I 
sat just yards away and watched Christie struggle 
to stop crying. Fred Hugi tried several times to get 
her attention but Christie was riveted on me, not 
in fear, but in the fact that it had been seven 
months since she had seen me. Hugi approached 
her and stood directly between Christie and me so 
that her view of me was blocked, forcing her 
attention on him 

"W e ve talked about this day before, haven t we, 
that this day would happen?” asked Hugi, meaning 
that Christie was going to have to come to court 
and say that I had shot her. "Have we talked about 
it?” 

“Yeah.” 

"Christie, do you remember back to the day you 
got shot?” 

"Yes. wr 

"Do you remember if you went to school that day 
or not?” 

"Yes, I did.” 

"Do you remember where you went when you 
came home from school?” 

"Yeah." 

"Excuse me,” interjected Judge Foote, "are you 
going to inquire as to competency at this point?” 

“Christie, the judge wants me to ask you some 
questions about if you understand the difference 
between a lie and the truth,” Hugi said, making the 
judge the “heavy,” while remaining Christie’s 
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“friend.” Hugi held up a piece of white paper; "If 
I said this piece of paper was black, would that be 
the truth or a lie?” 

"A lie.” 

“And you know that when you come in the 
courtroom like this you have to tell the truth, you 
understand that?” 

Yeah.” 

"On the day this happened, you went to school 
and came home, do you recall?” asked Hugi, giving 
her the answer within the question. 

"Yeah." 

"Whose house did you go to?” 

"My grandparents’,” said Christie. I had never 
heard C hristie say the word “grandparents” before. 
She’d always said "My grandma and grandpa.” It 
seemed odd at the moment, but this was Dr. 
Peterson’s word, not Christie’s. Peterson’s notes 
of his December 12, 1983 meeting with Christie 
show that he referred to them as her 
“grandparents.” The same thing happened with 
Danny after he began to talk to Peterson. The 
doctor always referred to me as "Elizabeth,” and 
Danny began to call me Elizabeth as well. 

"Did you eat there?” Hugi asked. 

"Yeah." 

However, we didn’t eat dinner with my parents 
that night because they were on their way to a 
meeting. Through a dozen questions, Hugi 
described going home, and then going to Carolyn’s, 
petting the horse, noting that when we left, it was 
dark outside. After each “question”, Hugi let 
Christie say, “yeah” in agreement with each action 
he described. She was not answering questions but 
was agreeing with everything he stated. Finally, 
Hugi began to ask direct questions: 

"Who was in the car when you left Carolyn’s 
house?” 

"My mom, Cheryl and Danny and me, too.” 

"Do you remember if there was any music 
playing in the car?” 

"Yeah.” 
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"Was that from the radio or was it from the 
tape ? vr 

"Tape. ow 

“And do you remember a time when the car 
stopped?” 

“Yeah.” 

"When the car stopped, did you see any other 
people around?” 

"No. rr 

"Did you see a person standing in the road?” 

"No. rr 

"W hen the car stopped what did your mom do?” 

“She got out and pulled the lever that went to 
the trunk.” 

“After your mom pushed the lever that went to 
the trunk, were you able to see her do anything 
after that?” 

"I didn’t look at the back.” 

"O kay. Did you see her come back into the car?” 

“Yeah.” 

"What did you see then?” 

"She kneeled down and...” Christie started 
crying, unable to finish her sentence. I turned my 
head away and cried loudly enough that reporters 
noticed. 

"Would you like a recess?” asked Hugi. But of 
course, to Christie, “recess” was when she went 
outdoors to play dodge ball or foursquare, and so 
she didn’t answer. 

‘What did you see? You told us she leaned 
across the seat?” 

"Yeah,” Christie agreed immediately. 

But Christie had said no such thing. Ever. She 
had never uttered a word about me "leaning across 
the seat.” All Christie had said before breaking 
down was, "She kneeled down and...” 

So eager was Hugi to get Christie going down 
the path of her rehearsed testimony that, like a 
selfish actor, he had stolen her next line, that I 
"had leaned across the seat.” This was a blatant 
example of how someone had prepared Christie’s 
testimony. Jim Jagger made no move to stop Hugi 
for putting words into her mouth. 
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“What happened then?” 

"She shot Cheryl.” The courtroom erupted in 
audible whispers and several spectators began to 
openly weep. 

“And you saw that happen?” 

"Yeah." 

"Was the music still playing?” 

"Yeah.” 

"Do you remember what song was playing?” 

"Yeah." 

"Can you tell us what that was?” 

Christie was silent. 

"M aybe I’ll come back to that. Do you remember 
what happened after you saw Cheryl get shot?” 

"Yeah.” 

"W hat happened then?” 

"She leaned over to the back seat and she shot 
Danny.” (This was the point inC hristie’s testimony 
where she used the language "she leaned over the 
seat,” not where Hugi had tried to insert it 
before. ) 

"What happened then?” Christie was crying so 
hard her whole body shook. But Hugi didn’t stop, 
not now. 

"What happened then after Danny got shot?” 

"She standed up and went. to the back of the seat 
on the...” and Christie just stopped. And there was 
a good reason why she could not continue. 
According to the state’s case, I had shot Cheryl the 
first time inside the car, and again on the ground 
outside the passenger door of the car, where the 
state contended Cheryl had crawied from the car. 
But Christie knew, and would soon testify, that 
none of the children were ever out of the car. To 
work the way it was intended, Christie’s answer 
was supposed to be, "She standed up and went to 
the back seat on the PASSENGER SIDE,” but 
Christie knew that wasn’t what happened, and she 
couldn’t say it was. 

Hugi took over and prodded her: "Do you 
remember when you got shot?” 

"Yeah.” 

"W ho shot you?” 
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There was a long pause, and Christie said, "My 
mom. wr 

"Do you remember that music that was playing?” 

Again, Christie remained silent, finally saying, 
"I can’t think of it.” Hugi wanted her to say the 
name so that she would not appear confused. They 
had gone over this time and again. 

"Do you remember what happened after you got 
shot?” 

"No. LAA 

"Christie, has anyone ever told you to lie about 
this?” 

"No. e 

"Christie, do you still love your mom?” 

"Yeah.” 

"If I said the name of that song that was 
playing, do you think you’d remember it?” 

"Yeah.” 

"Is it Hungry Like the Wolf?” 

“Yeah.” 

"No doubt about that?” 

"No. re 

"Your witness,” said Hugi. 

Jim Jagger purposely stayed seated so that he 
would not intimidate Christie the way Hugi had 
by standing in between her and me. "Do you know 
who I am?” he asked. 

"No. rr 

"I’m an attorney just like Mr. Hugi, and I’ll be 
asking some questions for your mom, okay?” 

Apparently Hugi had not prepared Christie for 
cross-examination, because she seemed to have no 
idea that anyone else would be asking her 
questions. 

"Do you know when you first started to think 
that this is what happened back then, do you 
remember at all?” 

"Yeah.” 

"W hen was that?” 

"In the hospital I remembered.” 

"Do you remember if you told anybody about it?” 

Yeah, I told my caseworker,” said C hristie. (But 
Susan Staffel had told news reporters during the 
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time that Christie was in the hospital that 
"Christie has no memory of who shot her.”) 

“And you remembered back then who shot you 
and Danny and Cheryl?” 

“Yeah.” 

"Do you remember her name?” Jagger asked, 
referring to the caseworker. Christie did not 
respond. "What was her name?” he asked again, 
and again Christie did not respond. 

“Would it be like a Paula or Susan?” he cued 
her. 

"Yeah, I telled Paula and Susan first.” 

Jagger asked Christie about where the children 
were positioned in the car that night. 

Q. When the car pulled over to stop, do you 
remember if you were lying down or standing up or 
sitting up? 

A. I was sitting up. 

. What was Danny doing? 

He was sleeping. And his head was on the — 
. Was his head closer to you or away from you? 
Away from me. 

. Do you remember where Cheryl was? 

Yeah. 

. Where was she? 

She was sitting up. 

. She was sitting up? 

Uh —huh. 

. And where was she sitting up? 

In the front seat. 

. She wasn’t asleep? 

No. 

. Do you remember what she was wearing? 
No. 

. Can you tell me which way she was facing, 
front or back or side? 

A. Front. 

It was noted earlier that Cheryl was shot twice 
in the back. In all the attempts to fill Christie’s 
memory void, they forgot one detail —C heryl could 
not have been sitting on the front seat facing 
forward, and be shot in the back. 
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Christie also said that she had been sitting up 
when she was shot —the physical facts though, do 
not support that. Christie was shot two times, just 
below the left nipple and the bullets exited in the 
upper right quadrant, in an upward trajectory 
which means C hristie had to have been laying down 
when she was shot. 

Jagger asked questions about a trip they had all 
taken to the Oregon Coast just weeks earlier, and 
what emerged was classic “unconscious 
transference,” confusing the facts of two similar 
events. 

Jagger asked Christie how many times she had 
talked to Fred Hugi about what she would say in 
court, and Christie did not respond. 

"Do you remember when you would talk with Mr. 
Hugi, would somebody always be with you?” 

"Yeah.” 

"Did you go through a little bit how that (court) 
would happen?” 

"Yeah.” 

"Did you talk a bit about what you would say?” 

"Yeah.” 

"Do you remember seeing in the hospital some 
things on the television about your mother and 
you and Danny and Cheryl?” 

"Yeah." 

“What do you remember?” 

Christie again fell silent. Hugi had not prepared 
her for any of these questions, and she did not 
know how to answer them. Christie kept looking at 
me for help but there was nothing I could do for 
her. Jagger asked C hristie four more questions and 
Christie did not respond, but sat silently staring 
at me. 

“Are you a little tired?” he asked. 

“No,” said Christie. 

"I wouldn’t mind if we had even a break at this 
time,” said Jagger, addressing the court. "I’ll be 
asking a series of more questions, taking more 
time. This might be an appropriate place to break. 
Fresh in the morning might be better.” 
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Hugi jumped to his feet and loudly objected. "I'd 
ask to finish today and not have her miss another 
day of school, if we can finish today.” Suddenly, 
Hugi was worried about Christie missing school; 
however, she’d missed many days coming to his 
office with Susan Staffel to discuss her testimony 
against me. Hugi’s “concern” for Christie missing 
school was nothing more than a thinly disguised 
excuse to force Jagger to complete his 
cross-examination in less time than Jagger needed. 
Judge Foote sustained Hugi’s objection, but called 
for a ten-minute recess. 

When Jagger resumed his questions, he began on 
another track. "Do you remember some time ago 
you being told by anyone —erase that...” Christie 
laughed out loud, and Jagger continued: ” Do you 
know what the word ’suspect’ means?” 

‘No. re 

"That’s the reason I want to stop for a second. 
Do you remember ever being told by someone that 
some people thought your mother was the one who 
shot Danny and Cheryl and you?” 

"No. re 

"Do you remember Susan Staffel ever saying that 
to you?” 

No.” 

"Or Paula Krogdahl?” 

“No.” 

"Or your mother?” 

“No.” That no one had ever told her that I was 
a suspect is completely wrong, because Dr. 
Peterson’s notes on Christie were filled with 
entries about Christie’s knowledge that people 
thought I had shot her. 


*** 
Dr. Carl Peterson 
Two days after her October visit with me 
Christie told Dr. Peterson: "Now M omcan’t be with 


her boyfriend because he thinks she done it —she 
told me. She won’t go to Arizona because everyone 
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thinks she done it...it almost seems like she done 
it, but when it happened I went blank.” 

O ne week later, C hristie met with Peterson again 
and he picked up where they had left off, talking 
about me being a suspect. Peterson would testify 
that he did indeed give Christie a “cue” that led 
her to talk about s a suspect: 

"It seems like who)did it, but it’s not Mom 
because Mom is not mean,” insisted Christie. 

Two months later, Peterson noted that Christie 
still felt the same: talking about ’M om’s boyfriend, 
Bert,” Christie said, “He decided he didn’t want to 
be here because maybe she done it.” Immediately 
after this statement, Peterson made C hristie "write 
sentence about who shot Cheryl,” and then had her 
“work on getting angry feelings out and hit pillows 
a little.” It’s not hard to see how a little girl 
could follow and interpret this progression that 
was being established for her. 

And again, just two weeks before her testimony, 
Peterson asked Christie about seeing me in the 
park and the only thing Christie could remember 
about the entire visit was that I had said Bert did 
not like her anymore because "he thinks she done 
it. LLA 

It was clear that Christie’s testimony about not 
knowing I was a suspect was not accurate. She was 
not consciously lying about whether anyone told 
her I was a suspect — but the fact remains they 
had. In his first visit with Christie, five weeks 
after the shootings, Dr. Peterson noted that 
authorities were "...not sending Christie to me to 
determine murderer,” but to help her through the 
trauma of her sister’s death. Yet barely three 
months later Peterson noted that Hugi asked, 
"...what’s an expected progress in patient, 
likelihood of Christie having memories of trauma, 
and strategies of eliciting trauma?” 

Hugi, Peterson noted, placed a ”...time limiting 
involvement (with Christie) 4-6 months.” It seems 
impossible to me for a psychiatrist to be objective 
and work under a set time frame. I believe from 
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that point Peterson ceased being a therapist who 
helped Christie deal with Cheryi’s death. 

W hen Peterson asked Christie to list the people 
she loved most, the first on her list was "M om” 
Peterson noted that the list was in order of 
importance to Christie. On November 19, 1983, 
long after my visitation rights with my children 
had been terminated, Peterson’s notes show 
Christie asked, "W hy did M om only visit two times 
in the hospital?” Even though Peterson should have 
known that I had seen Christie many times, he 
never corrected this for Christie, but let her 
believe that I had only come to see her twice. 
Christie was so drugged, she only remembered two 
of my visits. 

Following this meeting, Peterson met with 
Christie five times and produced no written notes, 
although at each of his other weekly sessions he 
produced pages of notes. 

At one session, Peterson asked Christie, "Do you 
think she'll get really angry again?”, giving 
Christie the impression that perhaps I had shot 
her. Throughout the remaining sessions, Peterson 
continued to talk to Christie in terms of "if your 
mother had done this,” never once talking in terms 
of someone else being responsible. 


* * 


"Christie Ann Slaven” 


Jim Jagger continued his questioning: "Do you 
remember when Paula Krogdahl would talk to you, 
if she ever brought you any nice presents or 
anything to play with?” 

'No,” said Christie. But of course, Paula had 
brought many toys, dolls, posters and games. All 
of the gifts were duly noted in the nurses’ notes, 
which would not be allowed into evidence. 

"What is your name at school?” 

"Christie Ann Slaven.” 

‘It’s not Downs?” 
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"Nope. wr 

"Has it been as long as yov ve been living with 
the Slavens?” 

Yeah.” 

Part of the process of getting Christie in a 
position to testify against me was to "divorce” 
Christie from her family, and that included not 
only her mother and father, her grandmother and 
grandfather, but her name as well. 

"The Slavens have a nice house, there’s a TV, 
and things to play with and kids your age?” Jagger 
asked. 

"Yeah.” 

"Yov ve talked to the children there about what 
happened when you were shot, haven’t you?” 

"Yeah.” But Christie’s foster mother, Evelyn 
Slaven would soon take the stand to testify about 
only one thing —that the shootings were NEVER 
discussed in the home. Clearly, either Slaven or 
Christie did not tell the truth about this important 
facet of Christie’s “remembering.” 

"And they — your friends have talked back to 
you about it, haven’t they?” 

"Yeah.” 

‘Danny has talked about it too, and said his 
mother did it, hasn’t he?” 

Yeah.” 

"But you know that couldn’t be true because 
Danny was asleep, right?” 

“Yeah.” 

"In fact, you told him that, didn’t you, when he 
said it?” 

"Whenever he’s —I talked to other people about 
that, he listens too.” 

"Have you talked to a lot of people about that?” 

‘No,” said Christie, contradicting her previous 
statement. 

Jagger asked Christie a few questions about the 
comforts of the Slaven’s home, and then abruptly 
changed direction: "Do you remember if Cheryl — 
when the shots were being fired, did Cheryl ever 
get out of the car?” 


DIANE DOWNS: BEST KEPTSECRETS 


‘'No,” Christie said firmly. Hugi came half out 
of his chair at this question, for Christie was not 
prepared for it —and neither was Hugi. The state 
contended that Cheryl had been outside the car 
when she was shot the second time —and because 
they believed their bloodspatter evidence proved 
this, the state had focused on me as a suspect 
after my repeated insistence that none of the 
children had ever gotten out of the car during the 
shootings. Police looked at this claim as a major 
inconsistency in my story. They had an expert 
bloodspatter witness standing by to testify, and 
now Christie was agreeing with me and 
contradicting the expert witness before he had even 
taken the stand. 

Jagger gave Christie a picture of two guns, one 
a rifle and another a revolver. "Do you remember 
seeing this picture?” 

"No. re 

"Do those two things at the top —that look like 
guns —do they look familiar to you?” 

"Yeah." 

"W hat do they look like?” 

"Like my mom has,” said Christie. 

"Youve seen her with those two before?” 
Christie nodded her head yes. 

"See, there’s a long one and a shorter one, 
right?” asked Jagger. 

Yeah.” 

"Do you remember before you went to the beach 
if you saw that short gun in the trunk of the car?” 

"Yeah. It was in the trunk of the car.” 

"Do you remember just one of them being in the 
trunk of the car that size? There was just one in 
the trunk of the car that size, wasn’t there, the 
smaller one?” 

"Yeah,” said Christie. Susan Staffel had told the 
newspapers months earlier that "Christie has 
identified the gun that was used to shoot her,” and 
at the time, I did my best to make it clear to 
reporters that the gun Christie had seen was a .38 
caliber revolver that I had acknowledged was mine, 
and that police had completely excluded it as being 
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the murder weapon. It was the same gun Christie 
was now identifying in court —the revolver, and 
not the murder weapon. 

“Christie, has anybody ever told you that your 
mom saw a person there who shot Danny and 
Cheryl and you?” Jagger asked. 

Christie was startled to hear this; her face and 
voice both registered surprise. Christie looked at 
me questioningly and said, "No,” in a voice that 
said, “Tell me more.” 

“Has anybody ever told you that somebody out 
there within —a little while before this happened 
— saw someone who looked like the person your 
mom said did the bad things to you? Has anybody 
ever told you that?” 

Christie peered around Jagger to see me; she 
was genuinely surprised to hear this and looked at 
me as if to say, "Why didn’t you tell me?” 

‘Do you still wonder sometimes if your mother 
did it or not?” 

"No. w 

"Have you thought about it so much now you 
think she did?” 

"Yeah.” 

"It would be nice to know —it would be nice to 
know that she didn’t, wouldn't it, that would make 
you feel better if she didn’t do it, huh?” 

Christie nodded her head yes. 

"Do you know what made you change from 
wondering to then thinking she did, do you really 
know?” 

Christie didn’t respond. 

"Has talking to Dr. Peterson helped you, is that 
what you think?” 

Christie remained silent. These were not 
questions that she had been prepared for; C hristie 
had been taught to repeat the answers to perhaps 
a dozen questions about what happened the night 
she was shot, and those were the questions Hugi 
had asked her. 

"You don’t really know what has made you 
change from wondering to now thinking that’s what 
happened, right? Is that right?” 
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"Yeah,” said Christie, revealing more in that 
one-word answer than she had during her entire 
testimony. Jagger turned the witness back over to 
Hugi for re-direct. 

Hugi began his re-direct examination of Christie 
by asking her a series of questions to which she 
knew the answers, the same questions he had asked 
her before: Who shot you? Where were you in the 
car? Was the music playing? Now the fireworks of 
pointing to me as the assailant were over and Hugi 
went to work to nail the whole package shut. But 
it backfired on him to the point where Hugi was 
forced to bail out or lose his star witness if he 
pushed her one question further. 

Hugi planned to get Christie to say where I was 
when the shooting started. The state’s case said 
that I was inside the car when the shootings 
occurred because the children were each shot from 
a range of contact to nine inches. That would 
require the shooter to be physically inside the car 
and Hugi needed to get Christie to say that I was 
inside the car. Hugi brought her back to the point 
of a question and answer that they had gone over. 

"Who shot you?”, asked Hugi. 

"M y mom,” said Christie. 

"Do you know that because you saw her do it?” 

“Yeah.” 

And then Hugi committed a lawyer’s most 
elementary blunder —he asked a question to which 
he did not know the answer. 

“Was she close to you when that happened?” 

‘Not close,” said Christie. 

Hugi panicked because Christie was again 
directly contradicting the state’s case. If I was not 
inside the car, then I was not the shooter. Hugi 
had to get this answer changed; it couldn’t be the 
last thing Christie said. 

"In the same car, was she in the same car, or 
standing outside?” asked Hugi, visibly nervous at 
this point. He had told Christie what he wanted 
her to say, then put it in the form of a question. 

Christie sat in silence, but shook her head no. 
Hugi brought her back to a starting point where 
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she could remember her previous, rehearsed 
testimony: "Do you remember when the shooting 
happened, do you remember when C heryl got shot?” 
Hugi had regressed her all the way back to the 
beginning of his questioning. 

“Yeah,” said Christie. 

“Was your mom inside the car then?” asked 
Hugi. 

Now she would say it. Hugi was near panic, and 
still Christie sat silently shaking her head no. 
Hugi held his breath and hoped that she would 
not verbalize this “no” answer for the jury to hear. 

“Was part of her outside the car and part of her 
inside the car?” Another leading question, but 
Hugi would do whatever he could to elicit the 
statement he needed. 

Again, there was no answer, just Christie 
shaking her head no. Christie was very upset and 
confused by this time. Their “play acting” of being 
in court only took a few minutes, and this was 
getting long. 

"Are you pretty tired now?” Christie shook her 
head no, to say he could continue, but Hugi gave 
up, realizing that from here it was all a 
damagelimiting operation. "I have no further 
questions,” said Hugi. His questioning fell apart 
at the seams because Christie had not rehearsed 
this testimony like she had the rest, and when Hugi 
came at her with these questions about how close 
I was, Christie had to rely on, of all things, her 
real memory, which was that I was not close to her 
at all. 

Hugi became overconfident because C hristie had 
done so well on the initial questioning; he forgot 
that he was dealing with a nine-year old girl who 
could not reason and could not understand 
technical evidence, or the importance of why Hugi 
needed her to say that I was close to her when she 
was shot. 

Clearly, Christie did not recall that I was 
anywhere near her when the shooting occurred, 
because I was standing six feet away and she saw 
me through the window. 
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Christie left the stand and as court recessed, 
reporters and spectators alike rushed for the 
doors to tell those waiting outside that Christie 
Downs had said her mother shot her. And that was 
all they reported. Lost completely were the facts 
that Christie had contradicted the state’s case in 
two major areas: that Cheryl was never outside the 
car and that I was "not close” when the shootings 
occurred. 


*t * 
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Doug Welch 


Fred Hugi called Lane County Sheriff's 
Detective Doug Welch to the stand for only one 
reason —to bolster Dick Tracy’s version of how my 
rifle and the bullets Tracy swore were inside it had 
been seized the night of the shootings. One of the 
first questions Hugi had asked of each detective in 
the case was how long he had been a detective. But 
he did not pose this question to Welch. 

Welch repeated the same version of events 
leading up to my signing of the “Consent to 
Search” as had Tracy. But first, Hugi had Welch 
describe the events that I had said led to the 
shootings. 

"After you got this information from Mrs. 
Downs, did the subject of your discussion get on 
to whether or not she had any weapons and where 
they might be located?” 

"Yes. She said she had a .38 locked in the trunk 
of her car and a .22 rifle which was at her 
residence in the bedroom closet.” 

“And did you make arrangements to go and 
examine them or take those items and submit them 
to the crime lab?” 

"Yes, we did,” claimed Welch, not being entirely 
accurate, because Tracy had previously admitted 
that he had not turned the rifle and bullets over 
immediately, but held them for nearly sixteen 
hours, breaking the chain of evidence. "We asked 
if she would mind if we searched her house, and we 
were primarily interested in the rifle and she 
indicated there wouldn’t be any problem with 
that...after we arrived at the residence, we entered 
the master bedroomand Detective Tracy did locate 
the rifle on the shelf of the closet.” 

"Could you tell the jury what you saw him do 
with the rifle once he located it?” Welch’s answer 
would be very important in light of the accusation 
which Jim Jagger had leveled at Tracy, that the 
detective had taken two lead bullets from the scene 
of the shootings and placed them inside the rifle 
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to implicate me. It was important to Hugi’s case 
that Welch’s answer match Tracy’s. 

"Detective Tracy took the rifle down,” said 
Welch, "pulled the action back on the rifle at which 
time a live round flipped out.” Welch testified 
that he could see that Tracy did not know how to 
unload the weapon so he explained to the detective 
that the rifle had a tubular magazine that could be 
unscrewed to release the rounds in the chamber. 
"He undid the cap and seven rounds rolled out 
onto the bed. He then had to pull the action back 
again, and the last round, which had been 
chambered, was revolved, and we ended up 
collecting eight rounds which Detective Tracy 
placed in an envelope.” 

Tracy, however, never described the last round 
doing anything but rolling out of the rifle with the 
rest of the bullets. It was a small distinction, but 
tended to show that perhaps both men did not see 
the rifle being emptied. 

Hugi drewa deep breath and asked an important 
question to which he knew the answer: "Did he do 
that in a manner where they could be examined for 
fingerprints?” 

Welch bailed out: "I don’t specifically recall if 
he picked them up individually. I believe they were 
scooped into the envelope, but I honestly don’t 
have an independent recollection of the method he 
used.” 

But there should not have been more than one 
method to choose from, Tracy and Welch were 
gathering crucial evidence in a murder case, and 
every care should have been taken to preserve any 
prints that might have been on the rifle and 
bullets, no matter whose they were — it was 
elementary police procedure. 

Hugi quickly changed the subject so that the 
jury wouldn’t dwell too long on the fact that this 
evidence had obviously been mishandled. Hugi 
handed Welch a photograph and asked him to 
identify it 

"This is a photograph of a bed in Diane’s 
bedroom,” said Welch, "and there’s a photograph 
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here of the ninth cartridge which we missed laying 
on the bedspread.” 

“Where in relation to that bed did this gun get 
unloaded?” 

"I recall Detective Tracy standing right next to 
the bed, but I don’t remember if he was at the foot 
of the bed or the side, I don’t recall.” 

"But that is the same bed we're talking about?” 
asked Hugi, in the same urging tone he’d used to 
ask Christie how close I was when she was shot. 

"Yes, it is,” said Welch It was strange that 
while Welch had perfect recall of the events of the 
shootings as I had related them, and the 
circumstances surrounding the "Consent to 
Search,” that when it came to the physical seizure 
of the rifle and bullets he kept saying he couldn’t 
quite recall. 

Hugi could see that the jury was concentrating 
too keenly on Welch’s lapse of memory, so he 
abruptly stopped this line of questioning and 
turned to the matter of papers Tracy and John 
Peckles had seized from my apartment. Hugi 
insisted that the judge “allow some time to be set 
aside where the jury can viewall those documents,” 
and asked that they be allowed to do so at "a 
convenient time.” 

Jagger objected that the documents were, in any 
case, "going to go back in the jury room,” and that 
both sides could refer to specific portions during 
argument, which was normal procedure in a trial. 

"Do you have in mind which exhibits you want 
them to see?” Judge Foote asked Hugi. 

"Yes, I do...poems that were written and cards 
and letters that were introduced,” said Hugi. “I 
think they are contained in two bags that your 
bailiff has right now, and theyre very 
significant...I did not want to interrupt the court 
proceedings this afternoon, but I still think it 
should be done,” said Hugi. But of course, he had 
just interrupted the court proceedings while saying 
he didn’t want to. 

"Is this the time you want that done or do you 
want to wait until later in this proceeding or 
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what?” asked Judge Foote, who, consciously or 
otherwise, seemed to be doing everything he could 
to cooperate with Hugi’s attempt to divert the 
jurys attention from Welch’s lapse of memory 
about the rifle and bullets. Hugi replied airily that 
he didn’t much care if the documents were viewed 
now, in court, or later, contradicting his original 
argument which interrupted his questioning. And 
then, to Jagger’s surprise, Judge Foote made a 
suggestion that "at this time and in the future 
when those exhibits go around the jury box, you 
(the jurors) might want to look at them two at a 
time, and that might speed it up a little bit.” 

This was an incredible statement for a judge to 
make about evidence in a murder trial. The jurors 
rightly viewed Judge Foote as the person in charge, 
and his comment was not taken as a suggestion but 
a directive. Judge Foote did not explain if he 
meant that two jurors should look at each 
document together, or if each juror should look at 
two documents at a time, but it seemed clear that 
he was not willing to allow an adequate time for 
review. 

Hugi returned to his questioning of Welch by 
asking him to describe the reenactment of the 
drive to the hospital that I had made the night of 
the shootings. Welch said we had traveled the 
entire route from my home to Carolyn’s, taking 
the same roads I had driven that night. The 
detective explained that I had often told Tracy to 
speed up or slow down during the drive, that he 
was not matching the speeds I had driven that 
night. Welch said that when they reached the 
intersection of 19th and Marcola, they had not 
continued to the hospital because "she had just 
been released from the hospital that day and it was 
apparent that she wanted to get home,” and, said 
Welch, the traffic was heavy and "we didn’t feel it 
would be an accurate representation of the time 
that she took on that particular night.” However, 
if the traffic had been lighter than on that night, 
it’s likely we would have continued the trip, 
because the intention was to show that it did not 
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take me nearly the amount of time I had claimed. 
Somewhere in there, according to the state, I had 
stopped to dispose of the gun I had used to shoot 
my children. 

Hugi asked Welch a dozen or so questions about 
items Welch had taken from my car: a M ontgomery 
Wards receipt for $21.09, a 1949 Liberty Half 
Dollar, a note dated six days before the shootings 
that read, “Christie, Cheryl and Daniel, I love you, 
Mom”, a grocery list, the operating manual for the 
air conditioner in the car —items totally unrelated 
to any evidence in the case. This was merely 
another attempt to stuff more information into 
the minds of the jurors and bury the fact that 
regarding the most important testimony — how 
Tracy had handled the rifle and bullets — Welch 
seemed confused and couldn’t recall details. Welch 
finished listing the items and Hugi turned him 
over to Jagger for cross-examination. 

Jagger began by asking the question Hugi had so 
studiously avoided: "Would you tell me how long 
you ve been with the Sheriff’s Department?” 

"Since June of 1975.” 

"And how long have you been a detective, for the 
same length of time?” Of course, Jagger knew the 
answer. 

"I was transferred into detective February 28th, 
1983,” said Welch, revealing that at the time he 
began to work on this case he had been a detective 
for only 21/2 months. 

“When Ms. Downs was at the scene and indicated 
she wanted to go, were you aware that Cheryl 
Downs’ funeral was about two days after that? 
Didn’t Diane Downs indicate to you that she had 
to finish some funeral arrangements that day, that 
she had been working on that, in fact, prior to 
meeting with you?” 

"No. w 

"Do you recall when Detective Tracy testified, he 
testified twice that you're aware of, right?” 

"Yes. w 

"Weve had a recess between a portion of his 
testimony the first time, and then he testified some 
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more, Do you recall talking to him during that 
recess?” 

"Which day are we talking?” asked Welch, 
knowing where Jagger was going with this line of 
questioning and trying to evade it. 

"The first time he testified?” 

"I don’t believe I talked to him during that 
recess, no,” swore Welch. 

"You didn’t discuss with him at all any events 
that had taken place during May 19th or May 20th 
to the best of your recollection?” 

‘During the recess?” asked Welch, trying to 
appear confused. 

"Yes w 


"When you speak of events, can you clarify 
that?” 

"General events as far as Detective Tracy's 
whereabouts or what he might have done or where 
he might have gone on May 19th or May 20th of 
1983?” 

"That was not discussed during the recess,” said 
Welch positively. 

"So then it would surprise you if you were to 
review a transcript or be advised that Detective 
Tracy indicated that he did discuss that with you 
shortly after the recess?” 

‘It would be to me because I have no 
recollection of during the break —yes, I would be 
surprised.” 

"Now, I'll ask you, since the day of his testimony 
until now, have you had a chance to discuss with 
him what took place during the time of the seizure 
of the rifle and the cartridges?” 

"Yes. wr 

"Yov ve indicated what you saw occur and it’s 
real clear in your mind what you saw?” 

"Yes. LLA 

"There would be no question in your mind that 
what you saw was in fact what occurred?” 

"With regards to what?” asked Welch, 
suspiciously. 

"With respect to what you saw in that room when 
you saw the rifle seized and the bullets?” 
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"I’m clear, yes,” claimed Welch. There was no 
going back at this point. 

Jagger then abruptlyswitched subjects on Welch 
and asked him to repeat a portion of his 
description of what I had said regarding the 
person who “came out from the side of the road.” 

"The important part of this question is ’he came 
out from the side of the road.’ Do you recall that 
specifically, or was he standing in the road?” 

Welch asked permission to refer to the report of 
Detective Tracy. "The record indicates he was 
’,.. standing in the roadway waving one arm for her 
to stop,’” admitted Welch. 

‘In all fairness to you,” asked Jagger, "do you 
recall it differently, or could it be that you do not 
recall her saying that he walked out into the 
roadway?” 

"I misquoted the report, counselor,” admitted 
Welch. "There was an error just a few minutes 
ago.” 

"You didn’t really see Detective Tracy take that 
rifle and see the bullets taken out at all, did you?” 
Jagger asked abruptly. 

Welch bristled and snapped, "I most certainly 
did!” 

"You're sure of that?” 

"Yes. we 

“And you're sure that the order of that was as 
you ve testified to today?” Jagger knew that Tracy 
had testified to just the opposite of what Welch 
was claiming, and that Welch, of course, could not 
have known that, because witnesses were excluded 
from all but their own testimony during the trial. 

"Yes. ww 

"He took them out and after the bullets came 
out, then he ejected one round from the chamber. 
Is that how you ve indicated it?” 

"Yes. wr 

“And you'd be real surprised, wouldn't you, if I 
indicated that Detective Tracy s recollection was 
that he ejected the bullet out of the chamber, 
started to see another one come up and then it was 
subsequent to that the bullets were taken out of 
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the rifle. You’ d be surprised if he or someone else 
were to say that’s what happened, wouldn’t you?” 

"Yes. vr 

"Have you talked to him specifically about how 
the weapon was found and what took place?” 

"No,” said Welch, backpedaling fiercely at this 
point. 

"You ve just talked in generalized terms, haven’ t 
you? wr 

"Yes, that’s correct.” 

With just a few questions, Jagger had succeeded 
in demonstrating to the jury that Welch had 
actually not seen Tracy take the bullets out of the 
rifle, but as he had done many times during the 
trial, Jagger let the issue lay dormant. It was like 
Jagger had opened a vein of gold to merely scrape 
off the top layer, leaving the 
richest deposits just beneath the surface. 

"No further questions,” said Jagger. Hugi 
refused any re-direct, recognizing the danger in 
allowing Jagger another opportunity to undermine 
Welch's credibility. The detective stepped down 
from the stand, and Hugi breathed a sigh of relief 
that a situation which could have turned into a 
disaster for his case ended instead as a mere 
misunderstanding. 


** 


James Pex 


Oregon State Police Criminalist James O. Pex, 
an expert in bloodspatter evidence and ballistics, 
had testified in many trials by the time he was 
called as a witness for the prosecution. 

Early in the investigation of my case, police 
focused on one particular area of bloodspatter on 
the passenger side rock guard of my car. Jim Pex 
looked at it and decided "as soon as they wheeled 
the car out” that the spatter consisted of 
“high-velocity” blood droplets that could have come 
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from only one source: impact of a gunshot to 
Cheryl as she lay on the ground. 

No evidence of blood was found on the road, but 
Pex insisted the bloodspatter found on the rock 
guard could have only come from the impact of the 
second shot as it tore into Cheryl’s body — there 
was no other explanation. Pex arrived at this 
crucial conclusion without ever visiting the scene, 
seeing Cheryl’s body or knowing exactly what type 
of weapon was used. 

Instead of observing the _  bloodspatter, 
measuring it, photographing it, working out the 
angles and trajectories, and then consulting the 
professional guidelines in the literature on 
bloodspatter to see which most closely matched the 
findings, Pex did just the opposite. He looked at 
the bloodspatter, said it was high-velocity, told the 
investigators what it meant in terms of Cheryl 
being shot outside the car, and then set out to 
make that bloodspatter fit the range of 
high-velocity. But it fit only on the low end of the 
spectrum of blood droplet sizes that comprise 
high-velocity bloodspatter. The majority of the 
spatter droplets were more common to those found 
in medium velocity, but Pex insisted that the 
spatter was exclusively high-velocity. 

When police investigators make a conclusion 
like the one Pex described, they set in motion a 
chain of action. The conclusion in this case, that 
the blood on the rock guard was high-velocity, 
became important to the case against me. When 
police interrogators confronted me about whether 
Cheryl had gotten out of the car during the 
shootings, I stated that none of the children had 
been outside the car at any time. 

When Paula Krogdahl questioned Christie, she 
asked if Cheryl was ever out of the car. Christie 
always insisted to Krogdahl that Cheryl was never 
outside of the car, but police so strongly believed 
Pex’s assessment of the bloodspatter that they 
concluded that Christie and I were not telling the 
truth and focused even more strongly on me as 
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their chief suspect. It was one of the "major 
inconsistencies” that police saw in my story. 

Pex’s conclusion was that I had leaned in 
through the driver’s side door of the car with the 
gun in my hand. Cheryl, in a desperate attempt to 
escape, dove to the floor and was shot on her way 
down. Then, already critically wounded, Cheryl 
opened the car door, spilling out onto the ground 
where she landed with her legs underneath the car. 
Cheryl struggled furiously to get up, but her 
wound was too severe. According to Pex, at that 
point, I then crawled across both front bucket 
seats of the car, and holding the gun no more than 
eighteen inches off the ground, fired the second 
shot from inside the car, delivering the coup de 
grace to my daughter. As the second shot hit 
Cheryl, Pex concluded, the "backspatter” from the 
wound blew back onto the rock guard on the 
underbody of the car. 

But Pex’s assessment did not take into 
consideration the fact that I was completely free 
of gunshot powder residue. Had I leaned across 
both seats to fire the second shot as Pex claimed, 
I would have had to crawl through the gunshot 
residue left from the first shot, and would bear 
traces of it on my hands and my knees. I did not, 
There was another piece of evidence that belied the 
claim that Cheryl had been outside the car, and 
that was my blue-grey postal sweater. Cheryl 
hadn’t put the sweater on completely, only wrapped 
it around her shoulders. When Cheryi was taken 
into the hospital, the sweater was still around her 
shoulders, and two bullet holes through it matched 
two holes found in her shirt by no more distance 
“than the sweater would stretch,” according to Pex. 

For the theory Pex was advancing to work, 
Cheryl would have had to “dive” off the seat trying 
to escape the line of fire, been shot, fall to the 
floor, reach up, open the door, crawl out of the 
car, struggle on the ground so that her legs were 
physically under the car, been shot a second time, 
and have had me pick her up and put her back in 
the car — all without the sweater ever moving, 
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because the holes matched when the sweater and 
shirt were removed. 

There were more contradictions. Cheryl had 
been shot through both lungs and the heart, and if 
she had been picked up by me and put back in the 
car, I would bear bloodstains from my daughter’s 
wounds, 

The car’s small interior left no room for Cheryl 
to "dive” off the seat, as Hugi claimed she had. 
Hugi described to the jury the terror-filled moment 
when Cheryl dove away from my gun. But in fact, 
Cheryl was shot in the right shoulder, from 
behind, and the bullet exited her left chest, lodging 
in the floorboard of the car. She could only have 
been face down on the floor at the time she was 
shot, and not “diving” out of the way. And after the 
first shot, which pierced both lungs, it’s highly 
unlikely she could have jumped out of the car. 
Additionally, if Cheryl had dived off the seat onto 
the pavement, her hands and arms would bear 
scrapes or bruises. There were none. 

Cheryl had been shot twice, through both lungs, 
the heart and spleen, yet her chest contained only 
300 cc. of blood, demonstrating that she had not 
struggled in any way, and proving that she had 
died immediately, and therefore could not have 
been jumping out of the car onto the ground. Had 
Cheryl been moving and struggling the way Hugi 
claimed, she would also have been choking on 
blood —however, when doctors tried to resuscitate 
Cheryl, they suctioned solid, liver-like clots from 
her throat and released the 300 cc. of trapped 
blood. 

The blood on the floor of the car had come from 
Cheryl’s chest wounds. There was no blood in the 
area where her head lay, where it would have been 
had she been struggling. However, Pex’s markings 
on a mock-up of the car attempted to show a much 
larger bloodstain than actually existed. 

Pex told the jury about "back spatter,” blood 
that "blows back” in the direction of the shooter 
when the shot is a contact or near-contact wound. 
Pex explained that all of the wounds to the 
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children were near-contact. He described in detail 
how blood will “blow back” onto the shooter’s arm 
and hand, as well as straight up. Pex also pointed 
out that when shots are fired through clothing, the 
amount of spatter is greatly reduced, inhibited by 
the fabric retaining the majority of the blood. Such 
was the case with the thick sweater and shirt worn 
by Cheryl. 

Jim Jagger had a theory completely different 
from the state’s about how the blood got on the 
rock guard, and he was going to prove it. The 
sleeves of the sweater Cheryl had around her 
shoulders bore what both sides agreed was 
“transfer blood” that migrated to the sleeves while 
they lay in a pool of liquid blood. When the nurses 
and doctors lifted Cheryl from the car, the sleeves 
of the sweater, which had been trapped beneath her 
body, swung down erratically and the blood 
saturating the sleeves flew off in several 
directions, including downward where it came to 
rest on the rock guard. 

So the argument would center around two 
points: one, whether the bloodspatter on the rock 
guard was "medium velocity,” the kind that would 
come from the sleeves of the sweater swinging, or 
"high velocity,” which would have come from 
gunfire impact; and two, whether Cheryl was 
outside the car at all. 

Christie had already testified before Jim Pex 
took the stand. Her testimony about this issue had 
been clear and concise: Christie insisted that 
Cheryl was never outside the car at any time 
during the shootings. Now it was up to Hugi to 
prove that Christie was wrong without discrediting 
the rest of her testimony. Hugi had to portray Pex 
as master of his subject, while at the same time 
painting Jim Jagger as a mere student of 
bloodspatter whose conclusions were unreliable. 

In addition to testifying about the bloodspatter, 
Pex was going to tell the jury about the ballistics 
evidence: that Cheryl was shot twice, Christie was 
shot twice, and Danny once, all froma distance of 
contact to nine inches. 
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Hugi knew that I was free of gunshot residue 
and bloodspatter with the exception of transfer 
blood and several small droplets on my sleeve. He 
also knew from seeing photographs that the inside 
of the car was covered with blood. But now it 
became important to show that there wasn’t that 
much blood inside the car, thereby making it 
possible for the shooter to have gotten in and out, 
done all the shooting and still come away without 
bloodspatter. In his closing argument Hugi would 
claim, “there wasn’t that much blood inside the car 
to speak of.” 

However, police photos of the inside of the car 
contradict this. They show fresh bloodspatter on 
the backs of both bucket seats, the divider, 
baseboard, ceiling, side panel, windows, front 
passenger seat, passenger door, back seat, and on 
the front passenger floor mat where the sleeves of 
Cheryl’s sweater had lain, soaking up the blood 
that would end up on the rock guard. 

Jim Jagger knew that this was how the blood had 
gotten on the sweater and he was going to prove it 
after Pex testified. Jagger was confident that his 
theory was correct because his own test with an 
identical sweater sleeve, dipped in fresh whole 
blood froma volunteer and then swung ina motion 
matching that made when Cheryl was lifted from 
the car, produced the exact pattern found on the 
rock guard. 

Jim Pex was going to testify about tests of his 
own where he fired a .22 handgun through a bloody 
sponge and let the spatter land on white butcher 
paper. Pex’s tests had, according to the 
prosecution, reproduced the type of “high-velocity” 
bloodspatter found on the rock guard of the car, 
and proved that the blood had to have come from 
the impact of a gunshot wound. 

The jury didn’t know it, but the tests done by 
Pex used not whole blood but blood from which the 
plasma had been separated. Police claimed to have 
reproduced the exact conditions existing at the 
time of the shootings, and made interpretations 
based on their experiments. But their test was 
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fatally flawed from the beginning by the use of the 
plasma-free blood, which would not flow with the 
same consistency as the whole blood used by Jim 
Jagger and shed by Cheryl. 

"What evidence was left behind by the 
assailant?” Hugi asked. 

“Bullets and cartridge casings.” 

"That's all you were able to find?” 

"Essentially, yes.” 

Pex told the jury that there was a "match 
between the cartridges in the rifle” Dick Tracy had 
seized from my apartment the night of the 
shootings and the casings that were found on Old 
M ohawk Road. And that not only was there a match 
in the casings, “their characteristics are similar 
or identical to this weapon,” referring to the type 
of .22 police believed I had used in the shootings. 

"You say ’this weapon.’ You're not talking about 
this specific weapon?” asked Hugi. 

"Not this specific weapon, but to a Ruger 
semi-automatic pistol,” answered Pex. “We always 
state in our examinations of matching up different 
characteristics on different weapons that our 
examinations are not all conclusive.” 

Pex s disclaimer notwithstanding, he was telling 
the jury that he was certain that the children had 
been shot with a .22 semi-automatic Ruger, the 
same type of weapon that Steve would testify I left 
Arizona with. Police had spent hundreds of hours 
searching for the gun. The prosecution claimed I 
had disposed of it between the scene of the 
shootings and the hospital. For this claim to stand 
up, Hugi knew that the gun had better not show up 
anywhere else. Fortune was on his side —the trial 
was over before the gun was found. But for now, 
Hugi was content to say that I had disposed of the 
gun so well that it could not be found — lending 
credence to his theory that I had carefully planned 
and executed the shootings. "Having gone through 
this analysis,” Hugi asked Pex, "what is your 
conclusion about how the shootings happened?” 

"I believe the shootings occurred from the 
driver’s side,” said Pex, “either by reaching behind 
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the driver’s seat or reaching between the seats for 
the two children in the back. The shot that took 
place for the one child in the front (Cheryl), the 
weapon had to be sufficiently inside the car so that 
no gunpowder particles were found in the driver’s 
area.” 

Pex was confirming that the shooter had to be 
inside the car, all the way inside. But I was free 
of the gunshot residue and bloodspatter that 
blanketed the interior of the small car, and 
Christie had insisted over and over that I was "not 
close” to her when she was shot: not in the car, not 
even halfway in the car. 

"Were looking at very close shots in all of the 
instances,” continued Pex, "and we have a situation 
where potentially one of the children...” and then 
he stopped himself to say, "not even potentially — 
one of the children was outside the car at the time 
she was shot again.” But Christie had already 
testified that C heryl had never been out of the car. 

There were several other inconsistencies in Pex s 
testimony about Cheryl, one of them significant. 
Pex claimed that the blood on the rock guard was 
“backspatter” blood from the impact of the second 
gunshot. But Cheryl had been wearing my heavy 
postal sweater and a shirt. By Pex’s own earlier 
descriptions, there would have been no appreciable 
amount of “backspatter” blood at all —it would 
have been trapped by the clothing. Secondly, if the 
blood on the rock guard WAS "backspatter,” there 
would be an interruption in the pattern where the 
shooter’s hand and the gun would block the flight 
of the blood on its way to the rock guard. Nowhere 
was this break in the pattern seen. It was a 
complete coverage. And furthermore, there was no 
“backspatter” on my sleeve, only "transfer blood” 
from my attempts to turn Christie over. 

Pex told the jury about “luminol” testing, where 
a spray is applied to a surface suspected of 
bearing bloodstains, and if the suspicion is 
correct, the luminol causes the blood pattern to 
become visible. Pex explained that the driver’s 
seat area had been “luminol negative,” and also 
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negative for gunshot residue. Then it was Jim 
Jagger’s turn. 

On cross-examination, Jagger elicited from Pex 
an immediate agreement that the “characteristics” 
of the Ruger that Pex said "matched or nearly 
matched” could be found in at least six different 
models of .22 pistols, and that they had been 
manufactured, according to the Ruger Company, 
for eight years. That meant at least forty-eight 
different models, representing thousands of guns. 

"I may jump around here a bit,” Jagger warned 
Pex, “but first, when you obtained the rifle and 
some of these bullets we refer to from Detective 
Tracy, did you have any conversation with him 
about attempting to fingerprint any of the bullets 
to obtain either whole or partial fingerprints?” 

"No,” said Pex, with no hesitation, contradicting 
Tracy. 

“And that was not done at all, was it?” 

"Not to my knowledge.” 

"Have you ever, through just an experiment, 
attempted to obtain from a casing a whole or 
partial print?” 

"Yes." 

"And were you able to obtain any?” 

"By taking a .22 cartridge,” said Pex, “and 
carefully rolling your print onto it, by oblique 
light you can see it, and I’m certain that it could 
be identified.” 

This was an important distinction for Pex to 
make because Hugi and Tracy had insisted the 
reason no fingerprints were taken was because it 
would be impossible. 

"So you were not meaning to infer by Mr. Hugi’s 
question and your answer that it’s impossible to 
recover a whole or partial fingerprint froma .22 
casing or cartridge?” 

"No, I wasn’t inferring that it’s impossible, just 
improbable.” 

Jagger asked Pex to explain exactly what 
portions of the car he had luminoled. Together 
they examined a model of the car and Pex indicated 
where he had sprayed the luminol. For the next 
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hour-and-a-half Jagger took Pex through a lengthy 
re-ereation of the geometry and minute detail of 
the detective’s blood spatter calculations. They 
sparred over terminology, and Jagger’s convoluted 
questions often led to Pex proclaiming, "You lost 
me.” “Perhaps you could enlighten me a little,” Pex 
once said. The whole substance of the argument 
came down to medium-velocity bloodspatter or 
high-velocity. The detective insisted that the blood 
was high-velocity and therefore could only have 
come from a gunshot wound. Jagger insisted that 
the blood came from the swinging sleeve of a 
blood-soaked sweater, medium-velocity. Jagger 
asked about the type of tests Pex had conducted in 
the lab to recreate the high-velocity blood spatter. 

"I realize that there’s nothing I’m going to say 
to you or any questions I’m going to ask you that’s 
going to have you change your opinion here today, 
let’s take care of that right now,” Jagger said. 

"If you’re talking about medium-velocity blood 
spatter, no, you're not going to change my 
opinion,” said Pex. "But continue, maybe you can.” 

"It’s been quite awhile since you’ ve had this 
conclusion, isn’t it?” 

“I made that conclusion the day we wheeled the 
car out.” 

Jagger handed Pex a photograph of the front 
passenger mat showing the pool of blood Cheryl 
had lain in. Then, pointing to the mockup of the 
car sitting in front of the witness stand, said, "If 
you'd come forward, Mr. Pex, we have in the car, 
looks like you have a circle down at the bottom 
there, and that’s the large semiiiquid bloodstain, 
right?” 

“Correct.” 

Then pointing to the photograph Pex held, 
Jagger asked, "Is that stain there as large as the 
one you have here on the car?” 

"No. we 

"So, maybe that’s larger than it really should 
be, is that correct?” 

"Yes. ve 
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Jagger had the bailiff give Pex an orange marker 
and he had Pex draw the circle correctly before 
retaking the stand. The prosecution insisted that 
Cheryl had moved around, gotten out of the car 
after she had been shot. That theory would have 
meant a lot of bleeding from the first wound and 
a large blood stain. In fact, the stain was confined 
to the area where Cheryl’s chest lay. Pex’s 
approximation that he had made for the jury on 
the mockup indicated a blood stain that covered an 
area that included where C heryl’s head lay. Jagger 
caught the significance of the distorted drawing 
and corrected it before going any further with Pex. 

Handing Pex Cheryl’s shirt, Jagger asked, "You 
found in the back two holes, which would be the 
entry holes that correspond to her wounds, 
correct?” 

"Yes. r 

"You also found those two holes in the back of 
the sweater corresponded with the back of the 
shirt, correct?” 

"Correct.” 

"You assumed that at the time she was shot, 
Cheryl was wearing the sweater?” 

"That is not an assumption, I believe that’s a 
fact because there are gunpowder particles on the 
sweater.” 

A lengthy argument followed about whether 
Cheryl actually had her sleeves in the garment, or 
just had it wrapped around her shoulders. Pex 
first tried to say that he had "received evidence 
into the laboratory, and I’m told that this was 
reportedly worn.” However, he then admitted that 
he could not "put her arms through the sleeves, I 
ean only say that the holes line up. I cannot 
conclude whether her arms were in both sleeves or 
perhaps one arm in one sleeve or perhaps it’s 
draped, I don’t know.” 

“And assuming the door (to the car) was closed, 
it’s your position that Cheryl would then have to 
get up from some position between the seats, open 
up the door, get outside and be in some particular 
position outside, correct?” 
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"Why don’t we demonstrate that?” Pex asked, 
leaving the stand. Pex took the doll of Cheryl and 
began to remove the sweater and shirt. 

"O kay, let’s leave those on,” said Jagger and he 
snatched the doll, sweater and shirt away from 
Pex. Jagger wanted to see what would happen to 
the shirt and sweater in terms of them remaining 
aligned when Pex put the doll through the 
contortions he insisted Cheryl had gone through. 

Pex picked up the rod that was used to indicate 
the path of the bullet through Cheryl’s body and 
said, "Then we'll have to lift up the rod and then 
put them through the bullet holes” said Pex, 
implying there could be no argument about that. 

“"Let’s not do that,” argued Jagger, this time 
taking the rod from Pex s hands, "because the rod 
will hold the shirt and the sweater in place 
through all that activity.” 

"It’s going to....” 

Pex paused where he stood and physically turned 
his back on Jagger and then said, "It’s going to do 
it either way.” 

Pex tried to go back to the stand, but Jagger 
stopped him, and said, "Mr. Pex, that’s something 
that you haven't tested, isn’t it? You have not 
tested if a person going through the activity to get 
out between the seats, to open up the door, to then 
crawl out the door, get down to a nonstanding 
position outside the car, be kneeling or lying on 
their side, having shoved their feet under the car, 
you haven’ t done any experiments to show that it’s 
likely that the sweater laid loosely across the back 
is going to remain basically in the same position 
as it was inside the car, have you?” 

‘How am I going to do that? I can’t shoot 
somebody to reproduce the experiment,” Pex 
declared angrily, now spinning around to face the 
attorney. 

"We have some dolls, don’t we? Have you gone 
through with a doll or anything else outside to lay 
the sweater loosely over the back of the doll, and 
have them go through the same contortions C heryl 
would have had to go through to get between the 
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seats, open the door, get down on the ground with 
her legs underneath the car, get back in the car 
and test how likely it is that sweater is still going 
to remain in the general position still on her 
back?” 

"No, the answer is no, we have not!” said Pex, 
visibly flustered. 

"Isnt it possible, Mr. Pex,” said Jagger, 
overlaying the sweater and the shirt and showing 
it to him, “that in this position, a shot occurring 
inthis direction, yielding bloodspatter, gunpowder 
particles, it’s consistent with your finding, the 
child drops down, is back up again, and then a 
(second) shot from this direction, all still 
consistent with the direction and information, isn’t 
that correct?” All this time, Jagger was taking the 
doll through the movements he was describing. 

Pex retook the stand and said, "Just based on 
sweater and shirt?” 

“Correct.” 

"Yes." 

“And then this sleeve has to pick up blood from 
somewhere, doesn’t it?” 

"Yes." 

"Isn’t it also possible that as the child turns, 
this sleeve then goes underneath the child, and 
then she is down and that sleeve would be in the 
position of the liquid blood? Isn’t that correct?” 

"Yes. In that situation, yes, it is correct.” "And 
that sleeve could pick up liquid blood at that 
time?” 

"Yes. we 

“And then when the child is picked up by people 
at the hospital, this sleeve is free to drop?” 

"That's a possibility, yes.” 

"Mr. Pex, did you do any experiments relating to 
a sweater that has blood on the sleeve, and then 
dropped like this and then whips at the bottom?” 

"Not with a sweater.” Pex explained that the 
closest thing to a sweater would have been tests 
where he deposited blood on butcher paper from 
his hand. 
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Throughout this line of questioning, Hugi 
chewed nervously on his pen. He appeared to be 
annoyed that Pex was agreeing with Jagger’s 
theory. 

"If in fact that were the scene (on the road), and 
if in fact Cheryl was not shot outside the vehicle, 
you would expect to have a negative luminol test, 
wouldn't you?” Jagger asked. "Yes, I would.” 

"And that’s in fact what you had, isn’t it?” 

"Yes. " 

"You gave some reasons why you might have 
missed it, but you were being real careful out 
there. And it’s not likely that you missed any 
positive luminol] out there, isn’t that correct?” 

"It isn’t probable.” 

Onre-direct, Hugi took Pex back to the blood on 
the sleeve of my shirt which Hugi insisted was 
"back spatter” from the contact gunshots. 

"Of those shots, how many would generate any 
appreciable amounts of back spatter?” 

"That would be to Cheryl Downs and the hand of 
Christie Downs.” 

"Two of them?” 

"Two of them, that’s correct.” 

“And you've testified that a person could make 
those shots...and you wouldn’t anticipate any more 
blood being on the sleeve than that which you 
found on the sleeve of Mrs. Downs’ shirt, is that 
correct?” 

“That’s correct.” Pex had established that the 
contact shots would result in “back spatter,” blood 
that would “blow back” onto the shooter. On 
re-cross, Jagger asked, "You didn’t find anything 
on Ms. Downs’ sleeve that you would determine to 
be back spatter, do you recall? You testified you 
saw some blood droplets and some things that 
appeared to be perhaps blood transfer?” 

"Yes, that’s what I said.” 

"Are youre now saying today that there was 
blood on a portion of Ms. Downs’ jacket that is 
consistent with back spatter?” 

‘What I said in my earlier testimony, Mr. 
Jagger, is that there were some very small blood 
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droplets on her sleeve...there are some that are 
right on the edge and some along the sides that 
could be back spatter, but there’s also blood on 
there which I believe is transfer blood or blood 
from touching a bloody object. It might be a 
combination of both. It might not.” 

"It could be that all that you saw there was 
transfer blood?” 

"It could be.” 

And that was Pex’s final analysis of this 
linchpin to the case against me. 


+ # * 


Steve Downs 


Fred Hugi had a serious problem with Steve 
Downs as a witness: how to take a man with a 
felony criminal record for grand theft and arson, 
an admitted history of beating his wife bloody, and 
present him to the jury as someone whose 
testimony against me should be believed. Hugi 
knew that Judge Foote would tell the jurors during 
jury instructions that a witness found to be 
intentionally false ina part of his or her testimony 
may be mistrusted in others. 

In an attempt to mitigate as many of the 
negatives as possible, prosecutors spent many 
hours with Steve Downs going over the testimony 
he would give. They instructed him on how to 
conduct himself and dress for the best benefit. 
Steve Downs went along with what he was told to 
do, but didn’t like it. 

The preparations didn’t go unnoticed by some 
jurors, but David Brewer didn’t buyit. "I wouldn’t 
buy a used car from him,” laughed Brewer when 
asked about Steve Downs. “They had him dressed 
real nice; he wasn’t the long-haired shirtless guy 
Diane described.” 

Fred Hugi began by asking Steve Downs to detail 
how he met me. Steve said that we’d met when he 
had worked on a farm in Arizona located across 
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the road from where I lived with my family and 
that "after a few days of visually checking her out,” 
we met and began to go steady. 

"How did you get along with her family?” 

"I got along with the whole family with no real 
problems,” Steve said. But this was a lie. My 
parents disliked Steve from the beginning. They 
thought he was bad for me and would eventually 
move to get me away from him 

"And how was Diane getting along with her 
family at the time?” 

"She got along really well with the whole family, 
she was always kind of strong, strong for her 
brothers and sister.” 

Steve explained that he went into the Navy, and 
that after his discharge we were married. Within 
three months, I was pregnant and Christie was 
born October 7, 1974. When Christie was six 
months old I joined the Air Force, staying in only 
six weeks before Steve agreed to try to help me be 
discharged and return home to the baby. 

"She wanted out of that place, and so when she 
called me and said ’If you don’t get me out I’m 
going to go AWOL,’ I said ’I’ll call and see what 
I can do.’ Within a short period of time she was 
home.” 

"And then Cheryl was born, right?” 

"That's right.” 

“And you had two children less than two years 
old. 

Did you discuss whether you wanted to increase 
the size of your family any further at that point?” 

"We talked over what should be done there, and 
I wasn’t overly thrilled with the idea of a 
vasectomy — she told me it was a much simpler 
operation for the man. And that happened after 
Cheryl’s birth, only the vasectomy did not take 
and she got pregnant.” 

"How were you getting along then?” 

"We were getting along okay. We weren't having 
any major difficulties.” 

The fact is that Steve had flown into a rage when 
I had told himI was pregnant because he had just 
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had the vasectomy, and believing he was sterile, 
was convinced that I was having an affair. "It sure 
isn’t mine, so who the fuck is the father, Diane?” 
he’d screamed at me. We fought constantly. If it 
wasn’t about the children, it was about sex This 
was only one of many times on the stand that Steve 
would tell only half of the story. He explained that 
at one point in our marriage I had left without 
telling anybody where I was going. "She just left 
and she ended up in Texas with her dad’s brother, 
his family.” 

"Did you have some contact with her while she 
was in Texas?” 

"I called her there. She told me I was the type 
of person that didn’t need anybody around, that I 
really didn’t love her and the kids. I thought it 
was pretty stupid. And she came back on her own.” 

"And how did you get along then?” 

"We got along pretty well.” 

Hugi opened up the subject of Danny and the 
fact that Steve was not his father. "About the time 
Danny was conceived, did Diane ask you to reverse 
your vasectomy?” 

"She never asked me to reverse the vasectomy,” 
he said. 

But we had argued about it for weeks, and I had 
even given him a final ultimatum that if he didn’t 
do it, I would find someone to make me pregnant. 
And then I had picked Lee West. It was one of the 
fiercest arguments we had ever had, but now in 
court, it was never even mentioned. Steve said that 
the reason I had gotten pregnant was "because she 
found someone that was more what she wanted, I 
guess more so than what I was. Then she just fell 
in love with the guy.” 

Steve volunteered that he had followed me to Lee 
West’s house one morning and that he had walked 
in to find me in bed with him 

"What happened?” asked Hugi, knowing both the 
answer and that it would be better for the jury to 
hear it under his questioning than that of Jim 
Jagger. 
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"Well, we had a confrontation of sorts. I hit her. 
I hit Lee West. A couple of his roommates, they 
pulled a gun on me and it was either settle down 
or get blowed away.” 

“And Danny was born?” 

"Yes." 

"And how did you each react to that, was the 
marriage back together again on more firm ground 
or did it go apart?” 

Hugi was insistent on focusing on how we had 
gotten along in the marriage. Steve would describe 
an event in the marriage and Hugi would follow it 
with a question about how we got along afterwards. 
Steve invariably answered that we were getting 
along fine. Hugi was trying to demonstrate to the 
jury that I had had a good marriage, and that I 
had chosen to throw it away for a good time with 
Lee West. Hugi was trying to get the jury to make 
a value judgement of me based on the things that 
Steve Downs was relating. And he wasn’t through 
yet. 

‘Danny was born in December of 1979," said 
Hugi, and in April of ’80 she saw a Donahue show 
about becoming a surrogate mother. Was that 
discussed with you about applying to this 
surrogate mother program?” 

"She talked about it in a way that I actually 
couldn’t disagree with it. Her motive was to give 
people the happiness of children which was a good 
one.” Steve explained that he went to Kentucky 
with me for my psychiatric evaluations, and “there 
wasn't anything for me to do so I kind of was in 
the background.” 

Steve said that we had moved to a brand new 
house after that, and “made a bond to one another 
to make things go right, and she told me she 
wasn’t going to see Lee West and I was trusting 
her not to do it. There was no reason for me to 
continue to badger her about it.” But he would 
follow me down the hall, into the kitchen, 
everywhere I went, imploring, "Why? Why? Just 
tell me why you had to do it.” 
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With prodding from Hugi, Steve explained that 
he and I had separated, and I had bought his 
interest in the new house. "Theres been an 
indication of what the testimony would be in this 
case.” Hugi suddenly said, 

“And have you beat her? If you have (Hugi knew 
he had), tell the jury about it and tell them how 
many times and what the circumstances were.” 

Steve looked away from the jury and directly at 
Hugi. "Yes, I did. The first one was — the first 
time I closed my fist and hit her was the time I 
found her with Lee West in bed. The next time....I 
put my hand to her throat and threw her 
down...and then we just really got into it. I don’t 
know, I got really mad and I just pounded her. 
Pounded her hard, and Cheryl saw me hitting her 
mother and there was blood because I hit her in 
the face and she was bleeding.” 

“Were there other times?” 

"There was one other time. I thought I’d really 
hurt her bad by breaking a bone or something, and 
I was worried about it but it turned out she wasn’t 
hurt that badly, bruised maybe, but not hurt.” 

"Are there more incidences?” 

"No. e 

"Have you been convicted of crimes?” 

"Yes, Grand Theft Auto. It was a situation where 
I bad reported my car stolen to the insurance 
company, but it wasn’t stolen And after the 
shooting, Diane saw that I was pretty much not in 
her camp about the whole story as to what 
happened and she knew about that, and she called 
and told the Chandler Police Department and they 
started an investigation and I owned up to it and 
told them where the car was and they picked it up.” 

Steve then told the jury that he and I had 
conspired to burn my mobile home so that I could 
get out from under the payments and so he could 
make some money. 

"I put a time element at the fuse box to create 
the fire and fed it with paper and clothing and it 
caught fire.” 
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"Was there an insurance payoff on that?” Hugi 
asked. 

"Yes, $7,700, only I never got but $100 for doing 
some repairs to the trailer,” Steve claimed. 

"This .22 pistol that you identified, did you ever 
show Diane Downs how to operate that weapon?” 

"Yes, it was when she was living in the mobile 
home all by herself.” 

“And that gun, how many times did it change 
hands between you from the time you took it from 
Billy Proctor until the time you saw it last?” 

"I’m not sure how many times. There were at 
least two times that she had it. I loaned it to 
another woman for awhile and after that I assumed 
it was in my closet on the shelf with another gun 
I have there, a .38.” 

"That was the last time you ever saw it?” 

"Yes." 

"Did you discuss taking those guns when Diane 
Downs was leaving to go to Oregon?” 

"We had talked about it. She wanted the guns. 
I didn’t see any need for having them..but to my 
knowledge the guns had not left my home at that 
time.” 

"W hen you came here in May of 1983, there was 
a time when you talked to Diane Downs about a 
Ruger pistol and that discussion involved the fact 
that you had told the police about it, do you recall 
that?” 

"Yes, I did, and I told her about that.” 

“What was her reaction to that?” 

"She didn’t like that too much.” 

"In fact, that’s when she called the people in 
Arizona about the car theft, is that right?” 

"Yes. rr 

"O bjection!” 

Jim Jagger interrupted Steve Downs and 
objected to the question and answer, and asked the 
judge for permission to pose his own question to 
aid his objection: "As far as who called Arizona, 
you do not personally know who called Arizona to 
turn you in for that which led to your conviction, 
do you?” "No, I don’t,” admitted Steve. 
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"Then I would object to that and I’d move to 
strike the question and answer. I object on 
hearsay.” 

"That will be sustained,” said Judge Foote. Hugi 
resumed questioning Steve Downs and asked him 
about the clandestine visit between Christie and 
me that had taken place with Steve’s permission 
that past October. "Christie seemed to be in 
relatively good spirits and was very happy and 
seemed okay and somewhere a suggestion was made 
to see her grandparents, and I thought that might 
be really good for Christie, and so I let that 
happen. Everything went okay and Christie was 
told ’Let’s not talk about this to anyone.’” 

"It was part of the deal that Mrs. Downs would 
then not object to you having custody of the 
children?” 

"That's true, and I had told her that she would 
be able to talk to the kids in Arizona. I didn’t feel 
like that would hurt anything and that’s what I 
told her.” 

"Your witness.” 

Jagger picked up where Hugi left off. 

“When Christie and her mother met physically, 
it was pretty emotional and both were crying, 
correct? You knew that this was the first time that 
they'd been able to talk or see each other for a 
long period of time?” 

"Yes, I did.” 

"You said in answer to Mr. Hugi’s question that 
Christie was told not to tell anyone about it, but 
I think you didn’t tell the jury who told her.?” 

‘Diane and I both told her.” 

"Do you remember telling Susan Staffel that you 
were the one who told her that, to be quiet and not 
talk about it” 

"Well, maybe that’s what Susan thought I said,” 
Steve offered lamely. In fact, Susan Staffel’s case 
notes show clearly that Steve admitted to her that 
he and he alone instructed Christie not to talk 
about the visit with me. 


* * 
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Recollection —Steve Downs 


Steve was initially reluctant to talk for 
publication about the tactics used by the police 
in their work on the shootings. But ultimately, 
Steve gave an on-the-record interview during which 
he expressed his true feeling about many aspects 
of the case, and revealed that the picture he 
painted in court on the stand didn’t match his 
personal views: 

"They kept me in the dark because they didn’t 
want to make an enemy of me. They needed me and 
I knewit but I had no good relationship with Hugi. 
His thoughts were good, in the right direction, he 
wanted to find out who shot the kids but some 
things just were not appropriate and applied 
wrong. I’ll tell you, he read me wrong and I read 
him right. He was overly pious and he stood in 
judgement of me, of her and everyone involved.” 

‘I went into a state of trying to communicate, 
but at that point it was hopeless to build anything 
with them I tried to maintain a level of 
conversation with my kids and to keep them from 
bridging that but they blocked it a number of times 
with no interest at all to the children —they had 
their own interests and they didn’t give a goddamn 
about anyone else. They judged every one of us, 
and I don’t let everything I saw influence me, but 
it was extremely hard. The kids are the ones who 
got hurt, I still come back to that every day of my 
life, the thought is still the same.” 

"The very first time I talked to Doug Welch, it 
was only an hour after I got to the hospital, I had 
just seen Danny and Christie, I was still totally 
freaked out. I couldn’t believe that anyone could 
do that. And later it all sort of filtered through, 
and Doug asked me, ’C ould she have done it?’ and 
I said ’No,’ but he sure thought she had.” 

"From there it was a poor investigation in some 
areas, and they went too far out of the realm of 
the investigation. With me, once I said where I 


263 


DIANE DOWNS: BEST KEPTSECRETS 


stood, I pretty much stayed there with little 
contradiction. But the cops were on and off. Doug 
Welch was complete and concise, but (District 
Attorneys Investigator) Paul Alton was really 
haphazard. He used to call me whenever he was in 
Arizona. He'd call at midnight or 1:00 in the 
morning and he’d be drunk on his martinis and 
he’d start questioning me, asking things like, ’If 
Wes Frederickson offered you a condo in M exico to 
get you to disappear, would you go?’ and I thought 
what the hell is this bullshit and why at the late 
hour, what was the point? I didn’t care a bit for 
their vendetta. I just wanted them to do their duty, 
but it didn’t happen with him They were a 
bouncing ball, one minute in my camp and the next 
out. I hated Hugi. Welch, sure, he had a vendetta, 
but he was out looking to promote himself. Still he 
treated me stable, but everyone else went off the 
deep end.” 


Norm Hilliard 


Throughout the prosecution’s case, Fred Hugi 
continued to insist that the man who shot my 
children was no more than a figment of my 
imagination. As a result of Judge Foote’s rulings 
on Roy Pond’s testimony about throwing away over 
a hundred leads on this man, the jury never knew 
that there had been so many sightings. 

Judge Foote did, however, allow the testimony of 
four witnesses who had observed the man near the 
scene. But as far as the jury knew, these four were 
the only ones who had reported anything to police. 
They had no idea that dozens and dozens of people 
had called with sightings. 

Jim Jagger needed to impress upon the jury just 
how clearly the descriptions they were going to 
hear from these witnesses matched the description 
given by me to police. The first witness he called 
was Norm Hilliard of Bend, Oregon, who had been 
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driving to the home of his friend, Jim Bob McC oin, 
the night of the shootings. Hilliard testified that 
he and another friend, Andy Waldron, had been 
driving into Springfield that night about 9:25, just 
a half hour before the shootings. As they passed 
the bridge near Sunderman Road, Hilliard had 
seen the man walking at the edge of the fencing 
near the bridge. 

“As we went by, I glanced over and took a steady 
look at him at that time, and he was wearing a 
green fatigue shirt or jacket, Armystyle. I saw his 
face and he had, not a beard, but unshaven, three, 
four days I’d probably say. He was wearing blue 
jeans and his hair was brown.” 

Jagger interrupted Hilliard. "Maybe there’s 
somebody in the courtroom with that type of hair?” 

"I don’t really see it.” 

"Maybe you can just visually describe it for us 
then?” 

"Maybe using my own hair,” said Hilliard. 
"Brown, kind of bangs. . . and it was above his 
shoulders, below his ears in length.” Hilliard had 
described exactly the same haircut, color and style 
as I had described. 

"Do you remember if it was curly or straight?” 

"Kind of shaggy, windblown, but straight 
windblown hair.” 

“Could you determine approximately how far 
away...” 

Hilliard interrupted Jagger and answered, 
"From me to this man here...” pointing at Judge 
Foote, sitting only a few feet away, “was about how 
far I was at the time we went by him on the bridge. 
It was in that distance, and I can visually see...” 
and he stopped again, pointed to Judge Foote and 
said, “this guy has blondish-brown hair, kind of 
bald on top.” 

"That gentleman is the judge,” said Jagger with 
a smile. Judge Foote didn’t bother to gavel the 
court to silence, but let the laughter die by itself. 

“Now, you indicated the jacket being worn; did 
you see if there was a shirt?” 
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“As I recall after a year, I made a report with 
Pond, the detective. I did the composite drawing 
with him, and as I recall it was like a light 
T-shirt.” 

‘What would be the approximate time you 
thought then you saw him there on this bridge in 
that area? 

“At that time, it would have been between 9:25 
and 9:30.” 

Jagger knew he’d have another chance to 
question Hilliard, so he didn’t bother to go further 
into the details of the composite. He knew Hugi, in 
an attempt to shake Hilliard’s confidence, would 
open that line of questioning on cross examination. 
Jagger also knew what Hilliard was going to say. 
Hugi did not. 

On re-direct, Hugi immediately went for the 
throat, attacking Hilliard about things that had 
nothing whatever to do with the reported sighting, 
in a transparent attempt to paint Hilliard as 
nothing but a caricature of a drunken "good ol’ 
boy.” 

"You were visiting your friend Andy Waldron? 
What were you doing that day?” Hugi asked. 

"Jim Bob and I had some chickens, he was taking 
care of the chickens,” said Hilliard. 

"Fighting chickens?” asked Hugi, accusingly. 

"Well, they re game cocks,” Hilliard admitted, 
well aware of the fact that in Oregon this sport is 
illegal. 

"W ere you fighting them that night?” 

"Oh, no, no,” protested Hilliard. 

"And you had been drinking,” said Hugi, as a 
conclusion, not a question. 

‘No, not that day,” insisted Hilliard. Hugi was 
attempting to insinuate that Hilliard had been 
drunk, and therefore his sighting or description 
of the man would have been unreliable. 

Hugi turned to the subject of the man Hilliard 
had seen. "I don’t believe Mr. Jagger asked you 
about — but what did he weigh?” 

"Well, I would say his height was approximately 
five-nine, 160, 170 or so.” 
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I had described a man five-ten, 165 pounds. 
Hugi quickly moved on. 

‘Do you recall making a composite with 
Detective Pond?” 

"Yes, I do. And I’ll say this, that Detective Pond 
said I did quite a good drawing of this guy and he 
said that at that time he had been out to a place 
in Marcola where he had thought this guy lived in 
a trailer. And he told me the composite was very 
close or-——’ 

"Handing you state’s 431,” interrupted Hugi, 
wanting to stop Hilliard from continuing to talk 
about how accurate Pond had said Hilliard’s 
composite was. "Is this the composite you did?” 

"Yes, that’s it,” said Hilliard. 

Hugi now needed to impugn Hilliard’s assertion 
that his composite was accurate: “When you made 
that composite with Detective Pond, were you 
pretty satisfied with that?” 

"Oh, yeah, and he was too,” insisted Hilliard, 
and before Hugi could stop him, added, “He said 
it fit the guy to a T. He also mentioned that other 
people had — that he had talked to — and again 
Hugi cut him off. 

"Were not supposed to get into hearsay in 
court. Sometimes we do, but generally we 
shouldn’t,” Hugi lectured. 

"That’s on the part of the detective anyway.” 

"Well let him say that. That’s all.” (But of 
course, there was no way in the world Hugi would 
let Pond say that.) 

On Jagger’s final re-direct of Hilliard, the 
lawyer focused on only one more issue: whether or 
not this man had been hitchhiking. Hilliard made 
it clear that he had not. "He wasn’t 
hitchhiking...he didn’t have his thumb out there. 
He was walking like he had somewhere to go.” 

Jagger excused Hilliard and called his next 
witness, Hilliard’s friend, Jim Bob McCoin. 
McCoin explained that he had been driving right 
behind Hilliard’s car and had seen the man "right 
at the bridge by the golf course. He was about my 
height and he had hair a little past the ears and 
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he hadn’t shaved for it looked like a week,” said 
McCoin. "His eyes were about as big as this glass,” 
and M cC oin picked up a paper cup in front of him 
to show the jury how large the man’s eyes appeared 
to him. "He was —he looked like he was on some 
kind of drugs is what he looked like.” 

"Did you see any composite drawing that 
appeared in the newspapers?” 

"I seen the first one that came out in the paper 
and it fit him exactly,” stated McC oin. 

"You talked to a Deputy Pond a long time ago?” 

"Yeah, way last year, he came over by my mom's 
house.” 

"No further questions,” said Jagger. 

Hugi began the same way he had with Hilliard, 
by asking himif he had been drinking that night. 
McCoin said he had not. 

“How good a look did you get of this guy?” Hugi 
asked. 

"He was facing us, and I seen him as we was 
going by. He looked just like that picture that was 
in the paper, I’ll guarantee you that.” 

"W hen did you see the picture in the paper?” 

"Well, a day or two after it happened, that 
picture came out and it dawned on me and 
Hilliard, and I said, ’That’s the same dude.’” 

"You and Norm Hilliard agreed on what this guy 
looked like?” 

"Yeah, exactly, when the picture came out, I said 
*That was the guy at the bridge,’ and Norm said 
*Yeah.’ This was the same character I seen there on 
the road that night.” 

"And you were interviewed by Detective Pond 
also, weren’t you?” 

"Yeah." 

Hugi knew better than to let M cC oin continue on 
this line, and so he went back on the attack: “Have 
you ever been convicted of a crime?” 

"Yes." 

“What's that?” 

McCoin’s homespun answer brought laughter 
from the spectators: "Second degree robbery, but 
1’ll tell you right now the life and times of Jessie 
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Jim Bob were short-lived. It was one time and that 
was it. If I can’t get it on my own, I don’t have it.” 
Knowing he would not be able to shake McCoin 
from his firm belief that the man he had seen was 
indeed the same one whose composite appeared in 
the paper, Hugi dismissed him from the stand. 

Jagger’s next witness was Basil Wilson, who 
testified that he had been at a meeting at the 
Springfield Country Club that evening, which was 
located off the golf course, only a quarter of a mile 
from where I had turned onto M arcola Road. About 
9:30, testified Wilson, a man who “matched very 
closely” the second composite in the papers 
appeared at the club, and "stood there with kind 
of a bewildered look in his face, gazed around for 
a little while and turned around and walked out.” 

"Could you tell how tail he was?” asked Jagger. 

"He was rather tall, about six-one.” 

“The hair and general features seemed to be 
consistent with what you saw in the paper, that 
second composite?” 

"In the second drawing, yes.” 

"Could you tell how old he was, or do you 
remember?” 

"I would judge that he would be in the area of 
30, about 30.” 

"How long did he remain within the club?” 

"He was only in there a couple of minutes.” 

"No further questions, thank you,” said Jagger. 

"You live right adjoining to Mr. Frederickson’s 
backyard?” asked Hugi. Again, this was irrelevant 
to the sighting of the man Wilson had seen, and 
Hugi only asked in order to create the impression 
that because Wilson was a neighbor of my father, 
perhaps he might have a reason to want to help the 
defense. 

"Yes, our property adjoins — about ten feet of 
it.” But the fact was that Wilson and my father 
were not friends and had only spoken once in the 
past. 

"This fellow who wandered in looked out of place 
there?” 

"Definitely, yes.” 
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"Like some hippie-type person?” 

"Uh-huh, He definitely stood out, he didn’t 
belong there at all.” 

‘Do you think you could ever identify this 
person?” 

"That’s very difficult because he was just, he fit 
the typical hippie pattern and they all dress 
alike...so it would be very difficult really.” 

“Outside the fact that he walked into your 
country club, you wouldn’t have any particular 
cause for alarm about this guy, would you?” asked 
Hugi, trying to make it sound like the man had 
been a harmless sort. 

"No, but this was before the incident happened, 
so—' 

Hugi cut himoff. "And that evening, when people 
left, there were a lot of roadblocks out down there, 
are you aware of that?” 

"I left before the roadblocks.” 

"What time did you leave?” 

"I left around 9:30. There were several who 
remained and were stopped on their way to town.” 

You’ ve never seen that person again?” 

"Not to my knowledge.” 

"And who did you — well, never mind,” said 
Hugi. 

He was about to ask Wilson who he had talked 
to about the sighting of this man, but decided to 
leave it alone because he knew it had been Pond 
and that Pond had not responded, as he hadn't 
responded to over a hundred other reports. Hugi 
didn’t want the jury hearing from a witness about 
how Roy Pond had dropped the ball on following up 
leads. Hugi escaped on this one, but with the next 
witness he was not going to be so lucky. 

John Hales had lived in the Springfield area for 
nearly forty years and, unlike Hilliard and 
McCoin, wasn’t going to be intimidated by 
accusations from Fred Hugi about whether he was 
drunk at the time he had seen the man, or if he 
had a criminal record. 

Hales testified that four days after the 
shootings he was “about eleven miles” away from 
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Springfield and the scene of the shootings on a 
Forest Service Road when he saw a man ina yellow 
car. Both the car and the man, said Hales, matched 
the description given in the papers of the suspect 
police said they were seeking in the Downs 
shootings. 

"The person inside the vehicle,” asked Jagger, 
“was it one person or more than one person?” 

"One is all I saw.” 

"Male or female?” 

"M an. rr 

"Could you tell how old the man was?” 

"I really didn’t think about age, but afterwards 
I thought probably in the thirties.” 

"Could you tell whether or not the person was 
clean-shaven or not?” 

“Yes,” said Hales confidently. "I could tell he 
definitely had several days of whiskers.” 

"Do you remember anything about his hair?” 
asked Jagger. 

"Yes, it was long and straight and down below 
his ears. In fact, it covered his ears.” 

Jagger asked Hales if he recalled seeing the 
composites in the newspapers and if either of them 
had any affect on him. 

"When I saw the first one which was the 
narrower face, I told my wife, ’T hat fellowsure met 
the description I’d read in the paper.’” 

"Did you contact some law enforcement people 
concerning that?” 

"After I got home I changed clothes and cleaned 
up,” said Hales, “and was sitting there reading the 
evening paper when here was the account of what 
I’d remembered over the weekend. I debated 
whether to call them, but my wife talked me into it 
and I did call the sheriff’s department and was 
connected to a detective. And I described what I’d 
seen, the man in the car.” 

And then Hales told the jury exactly how the 
sheriff’s detective, who was Roy Pond, reacted to 
his call: "They didn’t seem — my opinion was he 
wasn’t interested and he thanked me and hung up.” 
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Hales sighting of the man and the car, he said, 
took place only four days after the shootings, and 
he called Pond the same day —and even though it 
was only four days after the shootings, Pond had 
already decided that no one except me was worth 
looking at as a suspect. 

On cross-examination, Hugi merely had Hales 
say that he cut a lot of wood in the area of the 
sighting and sawa lot of people there. Hugi wasn’t 
willing to go any further with Hales because he 
wanted to avoid having him repeat the same 
damaging statement about Roy Pond ignoring the 
lead that had been placed squarely in his lap. 


+*+ 


Hugi’s "Inadvertent Slip” 


Closing arguments at the conclusion of the 
six-week, complicated trial took on an urgency one 
doesn’t find ina short trial. Hugi knew the jurors 
had endured long weeks of confusing and 
conflicting testimony. They heard Christie say I 
had shot her, but then heard her say repeatedly 
that I was “not close” to her when she was shot. 
The jurors heard Christie contradict Jim Pex and 
say that none of the children were shot outside the 
car. They heard Hugi say the picture C hristie drew 
of the person who shot her was a picture of me, but 
they saw that it didn’t look like me; the shirt 
wasn’t plaid and the hair was wrong. 

They heard Hugi say I did the shooting and 
heard Jagger state there was no gunshot residue or 
blood spatter on me, even though the prosecution 
contended that I had shot my children from a 
distance of less than nine inches. 

Hugi said I stopped the car, got out and buried 
the gun on the way to the hospital. But there was 
no dirt on my shoes, none under my fingernails, 
none in the car. 
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Hugi knew as he faced the jurors to begin 
closing arguments that there were more holes in 
his story than he thought there were in mine. 

In the course of his “speech” to the jury, Hugi 
made what he later would tell an amazed Judge 
Foote was an “inadvertent slip.” 

During his defense, Jagger introduced as 
evidence the medical reports on Danny where 
nurses wrote that he was saying a man had shot 
him Because of his age, Danny was never 
considered to be a credible witness by the 
prosecutor. 

Because of the decison that he would not be a 
witness, Danny wasn’t interrogated the way 
Christie was. His recollections of that night boiled 
to the surface and came out on their own, unlike 
Christie’s, which came from Susan Staffel, Paula 
Krogdahl, Steve and the police, whose objectives 
seemed to be to get Christie to say I had shot her. 

Jagger wanted these reports into evidence to 
show that Danny, in an act of “unconscious 
transference,” was seeing the man and me as one. 
The reports showed it clearly and convincingly, 
and Hugi knew it. 

Hugi fought to suppress the medical reports, 
because he recognized the danger in letting the 
jury hear that Danny had said on three occasions 
that a man had shot him —a man that Hugi had 
argued for six weeks did not exist. Hugi’s felt so 
strong that Danny's statements would damage his 
case, perhaps fatally, that he was willing to give 
up Danny's statement that I had shot him Hugi 
knew how valuable it would be to his case for the 
jury to could hear Danny say that I had shot him, 
but it was a risk too big to take. 

The arguments over admitting the reports into 
evidence were intense and despite Jagger’s 
explanations, Judge Foote overruled him, and 
ordered the reports suppressed. The jurors never 
heard what my son said about the man who shot 
him 

I knew as Hugi started to read to the jury that 
something wasn’t quite right. I noticed he had 
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papers with material highlighted in yellow. I’d 
seen his notes previously and was curious about 
the highlighting; someone told me that they were 
passages Hugi intended to use. I realized what he 
was reading and began to shake in anger. 

"Danny says here, ’M y mommy shot me...’” Hugi 
read aloud to the jury, and both Judge Foote and 
I realized at the same time what he was reading 
from. We had all sat in that courtroom and heard 
Hugi fight to have that report suppressed, because 
it showed Danny saying over and over, "That man 
shot me.” And even though he’d succeeded in 
preventing me from using the reports to show the 
jurors how confused Danny was, and that there was 
a man there, Hugi was still going to use it for his 
own purposes —to tell the jurors that Danny had 
uttered the same words Christie had said: "My 
mommy shot me.” 

Judge Foote looked down from his bench at 
Jagger, who didn’t realize what Hugi was doing. 
Jagger was sitting with his head down, reading, 
and the significance of what Hugi was saying was 
going completely over his head. Foote looked at me 
as if to say, "Aren’t you going to have him object?” 

Finally, I leaned over to Jagger, touched him on 
the arm, and the lawyer looked up quizzically. 

“Jim,” I whispered frantically, "he isn’t 
supposed to be reading from that!” I wanted to 
jump up and stop Hugi myself. I was furious at 
Hugi for purposely circumventing the law to suit 
his own purposes, and at Jagger for letting him 
succeed, for not being alert enough to stop it 
before it was too late; they all knew what was in 
those reports. 

Hugi would have kept on reading, but Jagger 
finally objected. Of course, Judge Foote sustained 
the objection. 

After ruling on the objection, Judge Foote asked 
Hugi to explain his blunder. "Didn’t you want that 
report excluded?” 

"I’m sorry, your honor, if I inadvertently...I 
wanted to read some excerpts here, and I doubt if 
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Mr. Jagger or myself knew what was in these, we 
haven’t had a chance to review them all.” 

Then, turning to the jury as if to make amends, 
Hugi said caustically, "Danny did say other things 
about other people shooting him, but it doesn’t 
matter now.” 


He was right in that respect, and I knew it. It 
didn’t matter now, not a bit. All that mattered to 
the jurors was that they'd just been told bya 
responsible and respectable district attorney that 
my son had said I was the one who had shot him 
The damage was done and all of the sustained 
objections Judge Foote could give us would never 
change that. 

Hugi had done exactly what he set out to do — 
make Danny a star prosecution witness in four 
words: "My mommy shot me.” It was out of his 
mouth in a split second, and it was all he needed 
to say. Without ever having to tell the jury 
everything that Danny said, Hugi “inadvertently” 
ended up with the jury hearing that both surviving 
children said that I had shot them 

In the last hour of a six-week trial, the jurors 
heard a bombshell piece of “evidence.” And as 
tainted as it was, and as contrived as Hugi’s 
method was to get it before the jury, Jagger never 
asked for a mistrial. This was one of the most 
significant errors in the entire trial. Many court 
watchers will never understand why Jagger did not 
request a new trial, at least for the record. 


#* ** 


Cbanging Minds and Mixed Verdicts 


The jury verdicts of guilty on all counts were 
widely reported, but the mixture of votes was not. 
On the single count of murder, the jurors had to 
arrive at a unanimous decision to convict. In his 
instructions to the jury, Judge Foote said a 
unanimous decision was also necessary to acquit 
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me on the murder charge —an erroneous statement 
he later corrected. A 10-2 vote was sufficient for 
acquittal on murder or to convict or acquit on the 
lesser charges of attempted murder and first 
degree assault. 

In their deliberations, which covered 
thirty-seven hours over three days, the jury took 
up the lesser charges first. After thirty hours of 
deliberations, and an unknown number of ballots, 
the votes were there to convict me of the lesser 
charges of attempted murder and first-degree 
assault. Ten jurors thought I was guilty. Two, 
however, voted that in their opinion, after 
everything they had heard in trial, I was not guilty 
of attempted murder or first-degree assault. 

But those same two jurors later voted to convict 
me of murder. They changed their not-guilty votes 
to guilty. They were considering the same evidence 
and the same testimony but arrived at opposite 
verdicts, I was surprised by the guilty verdicts, but 
even more by the votes on the lesser charges of 
attempted murder and assault: not unanimous, but 
10-2, just enough to convict. On the murder charge 
though, when the jury had to agree unanimously, 
the vote was 12-0. 

How could someone vote to find me guilty of 
murder but not guilty of the other charges? It 
was incomprehensible to me. I either did it all, or 
I didn’t do any of it. Surely none of those jurors 
believed for a moment that I shot and killed 
Cheryl, but had nothing to do with the shootings 
of Christie and Danny. 

If the two jurors who voted not guilty on the 
lesser charges had not switched their votes on the 
murder charge, I would have been retried on all 
counts. The only answer is that someone who voted 
to convict on the lesser charges convinced the two 
who did not to switch their votes on the murder 
charge. 

It was soon after my conviction that Pastor 
Brooks, who had been my pastor, came to see me 
and said that he had talked to a friend of one of 
the women on my jury. 
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This juror had told her that there had been a lot 
of pressure put on them to reach a verdict, that 
there were two holdouts, and that things got pretty 
heated in the jury room before they finally reached 
a decision. 

This juror said that it had gotten so bad that 
the foreman of the jury finally wrote a note to the 
judge and said they couldn’t reach a verdict, but 
that the judge wrote back and said they had to 
keep deliberating. 

Deliberations resumed on the murder count. 
Unanimity was two jurors away, and the discussion 
became heated. One of the jurors left the room, 
and then another and another. 

Jury foreman David Bendt wrote a note to the 
judge: 

"We have come to a verdict on four of the five 
counts. The way we have conducted our review, we 
can’t release our verdict until we have reached a 
verdict on the fifth count. Will the court require 
or ask us to continue our deliberations in an 
attempt to find a verdict? At this time, opinions 
are very set, and it looks like a verdict could not 
be reached.” 

Judge Foote, sensing disaster in his first 
murder trial, his first criminal trial for that 
matter, was concerned. If the jury couldn’t come 
to a decision on all counts, none would be 
resolved. He would be forced to declare a mistrial 
and order a new trial held. Foote wrote back to the 
jury. 

"If you have reached verdicts on four counts, 
complete the verdict forms pertaining to those 
counts. Continue deliberating on the fifth count.” 

The jury read Foote’s instructions, and Bendt 
completed the verdict forms for the lesser counts: 
guilty by 10-2. 

They then turned to the task of arriving at a 
verdict on the murder count. Vote after vote 
produced the same tally, 10-2. And then, said one 
juror, around midnight an argument broke out that 
got louder than any other had thus far. It didn’t 
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continue too long, and at 12:30am the jury voted 
12-0 to convict me of murder. 

O ne juror wondered aloud if they should go back 
and vote on the lesser charges again, to make it all 
come out the same. 

“No,” said juror Stacy Badley, "we convicted her 
on the charges according to the law,” and they let 
it go. 

When the guilty verdicts were read in court, 
Judge Foote asked, "Mr. Bendt, was each of these 
a unanimous verdict?” 

"No. rr 

"Was the murder verdict unanimous?” 

"Yes. re 

“And were the other four verdicts by at least 
ten?” 

"Yes. wr 

"Is there anybody who did not vote for the 
verdict in Count I, that is the murder?” asked 
Foote. 

There was no response. 

“Is there anybody who did not vote?” said Foote. 

There was no response. 

“Any request for a poll?” 

"No, your honor,” said Jim Jagger. 

And with his refusal, Jagger forever sealed the 
jury verdicts as to who thought, after six weeks of 
trial and thirty hours of deliberations that I was 
not guilty. It was ludicrous for Jagger not to ask 
for sucha poll; he had nothing to lose. Two jurors 
had voted that I was not guilty of assault and 
attempted murder, yet guilty of murder in the same 
criminal episode and Jagger should have been 
curious to know who had voted this way. 

As the jurors left the courtroom they were 
crushed by news reporters and photographers. 
Juror David Brewer tried to shield others from 
the glare of the lights. Brewer asked one reporter 
to turn off the lights, and was surprised when she 
complied. Spurning all interviews, the jurors were 
described in the Eugene Register-Guard as “angry 
when asked to comment on the verdicts or the 
length of deliberations.” The next day, Brewer 
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gave a brief interview to the Register-Guard, and 
said the jury "started as a group, and ended as a 
group, and there was nothing more to say.” 


x= 


Interview 
Juror David Brewer 


David Brewer, along with the rest of the jurors 
on my case, refused for months to grant any 
interview about what went on in the jury room 
Their position, he said, was that they "started as 
a group and finished as a group,” and what went on 
in-between was not going to be talked about. But 
Brewer eventually agreed to be interviewed. 

"We don’t want to put any pressure on the 
group, we don’t want to end up bickering. W e ve 
become friends. I go fishing with Stacy Badley s 
husband, I have plans to go hunting with the 
husband of one of the alternate jurors. He lives 
nearby; if it works out, fine. The point is that no 
one is going to say how we arrived at our 
decisions. I know them all well enough A day 
didn’t go by during the trial that it was wasn’t 
someone’s birthday or anniversary, someone was 
always bringing cake or cookies, one lady made 
Divinity, someone made English Toffee, it was like 
a party, except when it came time to deliberate, 
then we were serious. The easiest thing for me 
would be to tell you, but then I’d feel that I’d 
betrayed the others.” 

Brewer was asked about the note Foreman Bendt 
sent to the judge and the judge’s note back. Brewer 
said that thirty hours of deliberations had passed 
before the note was sent to the judge saying the 
jury was deadlocked. The jury had been given the 
case by Judge Foote on Thursday afternoon and the 
note was written after dinner on Saturday. 

Asked what had happened to cause the note to 
be written, Brewer said, "This is, this is the thing 
that as far as I am concerned, how we got to where 
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we got is unimportant, the decision is all that 
matters. We started as a group and ended as a 
group, and that’s about it. There’s nothing to hide, 
we didn’t beat anyone up and there’s no sense in 
putting anyone on the spot. The easiest thing to do 
would be to come to no decision, but the judge 
made it clear that was not a choice. You will keep 
deliberating, is what he told us.” 

"The judge,” said Brewer,”"had made it clear that 
there were only two verdicts — guilty or not 
guilty.” He never told them that there was a third 
option —a hung jury. 

Why did Bendt write a note saying a verdict 
could not be reached on the murder charge and 
what was there about the murder charge that made 
it so difficult, Brewer was asked. 

“Ask me questions, and if I can answer them I 
will,” said Brewer. 

“Was there a holdout or holdouts?” 

"When we reached a decision, there was a 
tremendous weight off, and we felt free. After it 
was over, some of us stood in the parking lot and 
talked for an hour, hour and a half, it was hard to 
let go of one another. My loyalty is to the fellow 
jurors, not to Diane Downs writing a book. What 
I’msaying is we didn’t rush to anything, we didn’t 
even talk about how we felt as a group until 
Saturday night, when we decided we had to figure 
out where we were as a group.” 

"Saturday night after dinner?” 

"Yes." 

‘Is that when you reached the verdicts on the 
four lesser counts?” 

"Yes.” 

"How many votes did it take?” 

"What I think would be fair to say is that we 
handled the four lesser charges and the murder 
separately. The four lessers didn’t require a 
unanimous verdict.” Brewer paused in reflection, 
stroked the length of his beard and said, "You 
know, to me, it’s impossible to find someone guilty 
of murder but not of attempted murder. I just 
can’t understand how anyone could vote that she 
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was not guilty of the lesser charges and guilty of 
the murder. It doesn’t make sense.” 

Brewer was brought back to the subject of the 
deliberations. "How many ballots?” 

“Not a lot, I don’t recall anyone counting. I 
can’t say it was more than five or less than ten, I 
just can’t say. I can say that the key to this whole 
thing was coming to terms with the fact that a 
mother could do this and to accept that.” 

“What changed that view?” 

"I don’t know,” he said, again pausing to reflect. 
"M aybe these things don’t just happen in New York 
or other big cities.” 

The conversation came around to Roy Pond and 
Brewer was asked if he recalled Pond testifying 
that he hadn’t followed up leads on the man. 

"I recall Jagger making statements that the 
police didn’t look for him.” But Brewer’s notes on 
Pond show that he did hear the detective admit to 
not following leads: ”...Primary investigator for 
man, yellow car, 150 leads, some not followed up, 
unable to find person M cC oin and Hilliard saw...” 

"Do you recall seeing medical reports where 
Danny tells the nurses that a man shot him, a 
mean man with a gun shot him?” 

"I don’t think we got all the medical reports,” he 
said. "We got kind of a sampling of them, a stack 
about two inches high. I’m sure that Hugi and 
Jagger agreed to what reports we'd see. We were 
sent from the room when they argued about what 
we would get to see or hear, but what did take 
place in front of us wasn’t antagonistic.” 

Of course, Brewer’s perception that there was 
agreement between Hugi and Jagger was totally 
unrealistic. There was nothing remotely resembling 
an agreement about what reports would be 
admitted. The fights over admissability of Danny s 
statements that a man had shot him were fierce, 
but Brewer seemed comfortable believing that Hugi 
and Jagger had been in agreement. 

‘I’m sure, though,” he added, "that if they had 
let those reports in, and the ones on the sightings 
of the man that Pond wrote, it would have 
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complicated the decision and made it more 
difficult.” 

What Brewer says is precisely what I have 
maintained ever since the trial: if all of the 
evidence had been admitted in the trial, it would 
have been impossible to convict me. 

"Do you remember Hugi telling the jury that 
Danny said, ’My mommy shot me with a gun?” 

"I recall him apologizing because he started to 
say some things like that and it wasn’t to be 
discussed. They d agreed, or the judge had ruled, 
and Hugi had gone past it. I realize that Hugi and 
Jagger had a job to do and try to sneak in what 
they can that will help their case.” 

"Did you read the reports in the jury room where 
Danny said the man shot him?” 

"There was a lot of evidence, so it wasn’t 
something we did as a group. People had different 
questions so they would find the evidence that 
answered their question. There were so many 
medical reports, we tried to go though them and 
keep them in chronological order. Everyone who 
wanted to got their chance to look at them They 
were really hard to read.” 

Brewer’s answers reveal that the jury had a 
somewhat hands-off attitude about the medical 
reports. He justifies not reading them thoroughly 
by complaining about how many there were, that 
they tried to keep them in order, that they were 
hard to read. The fact is they didn’t read them, 
unconsciously capitulating to Hugi’s repeated 
denigration of the reports as inaccurate, 
misleading and difficult to decipher without the 
testimony of the many nurses who wrote them. 

“How much weight did you give to what Danny 
said? 

"W e didn’t have any evidence that Danny said a 
man shot him, and Hugi, I feel that was done 
inadvertently. But I’m not an attorney, and 
attorneys do funny things.” 

"What about Bert’s testimony?” 
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“He was probably the only person in the whole 
trial who told the truth,” said Brewer. "Right out 
front he said he was going to cover his ass.” 

"W hat about all the love letters Diane wrote to 
him?” 

"I could probably go out to my garage and bring 
out similar letters. It’s the kind of thing that’s not 
uncommon going either direction.” 

"W hat do you recall about the controversy over 
the blood spatter?” 

"It was fascinating to me how they could take 
the relationship between the length and breadth of 
the bloodspatter and it would lead them to a 
common source,” he said. 

"Do you remember Jagger’s test with the sweater 
sleeve soaked in blood, and how it swung down and 
spattered?” 

"Yes. we 

"What was your impression?” 

“What I wondered about most is why they didn’t 
bring Pex back to counter it.” 

Brewer again had unwittingly seized upon a 
crucial point, one that escaped him in trial. The 
prosecution didn’t bring Pex back to counter 
Jagger’s conclusionabout the bloodspatter because 
Pex could not counter it. 

"Did you ever think the blood had come from the 
sweater?” 

"M omentarily maybe, but it was just a matter of 
giving more credence to the teacher’s statement 
than the student’s.” Pex, of course, had taught 
classes, and Jagger, in the eyes of Brewer, was 
merely a quick study in bloodspatter for the 
purposes of the trial. 

Brewer was asked about a fight breaking out in 
the jury room. Brewer laughed and said, "There 
was no badgering or coercion, but again, that’s 
just my opinion. If someone was coerced, I’m 
unaware of it. But you can’t put twelve people in 
a room for that long without having a personality 
conflict. Some of us took positions of advocacy,” 
he explained. “Sometimes when something is clear 
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to you and you can’t get the point across to 
someone else it can be frustrating.” 

Brewer was asked for an example. 

"O kay, perhaps someone might have said, ’How 
come no one testified in Diane’s behalf?’ I might 
have asked the group ’Why didn’t she have any 
character witnesses?’ and someone else might say, 
*Well, she was new to the area and no one knew 
her.’ But she and Jagger went to Arizona and they 
had contact with the doctors, a psychiatrist, where 
she took flying lessons, her former teachers and 
pastor, and it’s unusual that she couldn’t find 
anyone to come forward and say, ’I can’t believe 
that she did this!’” 

Brewer stood up to demonstrate how it had been 
in the jury room, he waved his arms and raised his 
voice, yelling, “She’s twenty-eight years old, for 
God’s sake, and no one can come forward and say 
she didn’t do this!” 

In fact, Jim Jagger and I did go to Arizona to 
meet with and speak to anyone the police had 
interviewed. Everywhere we went, my friends 
slammed the door in our surprised faces, saying 
that the police had been to see them and told them 
they could not talk to anyone about the case. Jason 
Redding was afraid for his job, and so were others. 
It was as if they had all been coerced into silence. 

Suddenly, Brewer said, “Have you ever taken any 
psychology courses? Well, it doesn’t take much to 
get you all screwed up. When Jagger asked Diane 
how her doctor, the one named Polly, had 
diagnosed her, she said as a deviant 
sociopath...well, when she said that, I looked at 
Stacy and Stacy looked at me, and that was it for 
us. I said it doesn’t take much to screw you up, 
and that explained it for us, that the person we 
were seeing isn’t the same one who did this 
terrible thing.” 

In the first place, it was not Jim Jagger, but 
Fred Hugi who asked me how my doctor had 
diagnosed me. And I did not answer Hugi’s 
question by saying I was diagnosed as a deviant 
sociopath; rather, Hugi, in his best Hamilton 
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Burger voice, announced, "You were labeled a 
deviant sociopath by the tests she gave you, 
weren t you?” 

"No, I never read that or was told that,” I 
answered, and I was right. There was never a 
diagnosis of this particular disorder. Hugi had 
intentionally fashioned this question in such a 
manner as to plant in the jurors’ minds the 
impression that I had been diagnosed as a deviant 
sociopath, when in fact I had not. Obviously, as 
Brewer’s states "and that was it for us. . .that 
explained it for us,” Hugi succeeded in his mission 
to misinform the jury. Brewer decided then, before 
the trial was even over, that I was guilty. 


** 


Interview 
Juror Stacy Badley 


"Never ina million years did I thinkI would end 
up on the Downs jury, and for a solid year, I 
backed that woman one hundred percent!” said 
juror Stacy Badley. 

"W hen someone would say’I knowshe did it,’ I’d 
say, ’You don’t know that,’ and they'd say, ’Well, 
I certainly wouldn’t stop for a _ bushy-haired 
stranger,’ and I’d say Well, you don’t know that 
either, you know, who can say, none of us can 
because we weren’t there. But then, if youre not 
wearing those shoes, baby, then you don’t sit in 
judgement,’ and that’s exactly the way I felt.” 

After Badley learned in a phone call froma 
reporter that David Brewer had discussed the 
mixed verdicts, and verified that there were two 
holdouts, Badley was asked if it wasn’t true. 

She said, “uh-huh,” in a tone that indicated 
agreement. There was no argument about the 
holdouts. 

"Why is this such a big secret?” 

"I don’t know,” said Badley. "I could see it if the 
investigation was still going on. I look at it all as 
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a public record, except the deliberations. I can’t 
imagine anyone being interested in them.” 

Badley was told what Brewer had said about the 
alleged "deviant sociopath” diagnosis, and that he 
claimed that was the turning point for both of 
them. 

"Nope. No, I would not agree with that, I would 
not agree with that,” she repeated. "That’s his 
impression —I do not see that as holding water. 
My point of conviction, for me personally, was 
ballistics. Maybe it sounds crass, but if there had 
been new bullets it wouldn’t have been such a point 
of conviction for me. But it was extremely black 
and white. You can play psychological games up 
the wazoo when yov re talking Christie and you're 
talking witnesses. A lot of them can be taken either 
way, but when it’s ballistics, it’s black and white. 
There were a lot of questions, I don’t mind saying 
that. I took over two hundred pages of notes.” 

Badley was asked if she would share the notes. 

"I wouldn’t give them up,” she laughed. "David 
asked if he could take them home one night. I said 
no, if you have a specific question, I’ll look it up 
for you. I think it was just out of curiosity, just 
for fun. 

Asked if a statement about her being one of the 
holdouts was accurate, Badley said “W hy don’t you 
take that as truth?” 

“On the first vote, kind of a curiosity poll, I 
voted not guilty because I had so many questions.” 

"W hen was that?” 

“The first afternoon or evening.” 

That would have been Thursday, but Brewer had 
insisted they had done nothing as a group until 
Saturday night, and that they never took a vote 
until then. Someone was not telling the truth. 

Badley agreed to a face-to-face interview and 
said she’d bring her notes, and fellow juror 
LaVerne Meyer with her. A meeting was set for the 
following Saturday at 2:00. Two days before the 
meeting Badley backed out, saying she “had talked 
to Fred Hugi, and used him as a sounding board, 
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and Hugi said he could sense that I didn’t want to 
talk.” 

Knowing Badley would not be meeting face to 
face, the reporter tried the next best thing: 
questioning Badley right then, hoping to draw her 
out. It worked; Stacy Badley ended up telling more 
than Brewer had about what went on inside the 
jury room during deliberations. 

“After thirty hours in the jury room, two people 
thought she was innocent and people want to know 
why,” Badley was told. 

‘I think you’re misinterpreting things,” she 
replied. 

"How could anyone mix verdicts?” 

“You start at one end and work to the other, 
from the lesser charges to the murder.” 

“But how can two people vote not guilty on the 
lesser charges and to convict on the murder?” 

"Well, I don’t know!” Badley said, her voice 
rising out of range. "I just don’t know. O bviously, 
the court understood what we did,” she said, angry 
now, “or Judge Foote would have done something 
right there.” 

The discussion turned to the judge’s offer of a 
jury poll and how Jagger hadn’t taken it. 

“You mean if he had asked for it, we would have 
had to say how we each voted on each count?” she 
asked in disbelief. 

“Had Jagger asked for the poll, there’d be no 
need to try to find out who held out for the not 
guilty verdicts,” Badley was told. 

"But those were only on the lesser charges,” 
Badley insisted. "We convicted her of murder.” 

"Exactly, but something happened between the 
first vote and the second vote that changed the 
minds of two jurors. So there are two questions...” 

“You got it,” she said. 

”,..What changed their minds, and...” 

“Ballistics!” she yelled. “Ballistics, in black and 
white. The woman did not, she did not have brains 
enough to go out and buy a new box of bullets and 
kill those kids that way! She screwed up, that’s it, 
she just screwed up. Anyone who sees those 
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ballistics is going to convict her, and that’s not my 
problem, it’s hers. 

"I went to Bob Cockrum (another of the jurors) 
and I knew he knew guns, and I said, ’Bob, let me 
tell you what this ejection thing means, and see if 
I have it clear.’ I felt better having someone who 
already knew about bullet marks explain it to me, 
and there may have been a couple of more who 
said, ’Bob, explain it to me.’” 

"Well, what about the two people who were 
holding out? What led to solving their reasonable 
doubt?” 

"That may have been when someone else went to 
Bob.” 

Badley was making it crystal clear that when it 
came to the argument in the jury room, it was Bob 
Cockrum who took over and "explained” to these 
two jurors exactly how ballistics worked. 

Then Badley was asked if Christie’s testimony 
was any factor in her decision 

"Well, first off, I didn’t think that Cheryl was 
ever out of the car when she was shot, and Christie 
said she wasn’t. But other than that, no, I don’t 
think you’d have such clear detail on that as 
Christie had.” 

Badley was told about the medical reports where 
Danny said a man shot him and the testimony of 
Roy Pond that the jury hadn’t heard. 

"I don’t feel I need to know that, it’s too late 
now. It wasn’t our fault that none of that was let 
in or told to us; it doesn’t make us less fair jurors 
because of it. I think, what good is it going to do 
now? Nothing that I didn’t hear the first time 
around is going to change my point of conviction, 
the ballistics.” 

And Stacy Badley’s "point of conviction” as she 

kept referring to it, was not her own point, but 
one she was told about by Bob Cockrum. 
The jury, if Brewer can be believed (and there is 
no reason to doubt his veracity), was confused and 
split and didn’t work the way it was charged by the 
judge to work 
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"The jury system,” said Mark Twain, “puts a ban 
upon intelligence and honesty, and a premium 
upon ignorance, stupidity and perjury.” 


* +*+ 


Interview 
Court Reporter Kay Cates 


Court reporter Kay Cates was in a position to 
hear more of the testimony in my trial than anyone 
other than the attorneys and the judge. Witnesses 
who testified were excluded from the rest of the 
trial. (This exclusionary system is what led to 
Dave Burks and Dick Tracy telling opposite stories 
about whether Burks instructed Tracy not to talk 
to Jim Jagger about the case. Its what led Roy 
Pond to testify that he had told Burks he could not 
locate a particular suspect, when Burks had told 
the Springfield News that the man “had been 
found, interviewed and cleared.”) 

Kay Cates was surprised that anyone would want 
to interview her, but agreed to grant an interview. 
She also agreed to disclose anything in her files. 
"Come to Eugene anytime, and I’ll show you 
whatever you want to see. But I can’t understand 
what you want to talk to me about; I’m concerned 
with the words, making sure I get everything down 
right.” 

The transcript gives words but no images, Cates 
was told. She could provide valuable insight to 
things such as what Fred Hugi looked like while 
Christie Downs was testifying. 

“Well, when Christie was on the stand testifying 
against her mother, Fred was nearly crying,” she 
said. "And my first thought was that he was really 
overacting. He’s normally pretty low-key, and I 
thought to myself, *C’mon, Fred, what's so 
emotional here?’ I mean, he was really overacting.” 

Cates said she would be happy to meet and she 
gave her home phone number, and said to call 
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anytime. Three weeks later Cates was called to 
arrange a meeting. 

“Oh, listen,” said Cates now. "I really can’t talk, 
and I don’t think I have anything to say that really 
would help. They told me not to talk because the 
case is still pending and all that and the problem 
is that I have to keep my job, and...” Who told you 
not to talk, Cates was asked. 

"Oh, lots of people.” 

"Is it something official from someone you work 
for, or...” 

"No, it’s nothing like that, it’s just advice that 
I maybe shouldn’t talk about the case...we don’t 
see what we should do for Diane Downs.” 

Cates was told that this kept happening — 
people would agree to talk about the case and then 
change their minds. 

“Who else has it happened with?” 

"Remember Carolyn Palmer?” 

“Oh, yeah, I see her now and then on the street.” 

"Scared to death. Won't say a word.” 

‘Well, whats she scared of?” Cates asked, 
emphasizing the “she”, as if to say, “I know what 
I’M scared of, whats SHE scared of?” 

Darlene Hilston says that she’s afraid she will 
say something that will contradict what she said 
in the trial and she’ll get in trouble, and she’s 
worried about her job, Cates was told. 

"I know, I’m just too worried. I have to work in 
court, I have to be cool and I don’t want to 
jeopardize my job. Do you understand? I have too 
many things going on in my life, I just...it’s too 
heavy, you know what I mean, I just don’t want to 
get involved. It isn’t my fault that Diane Downs is 
in jail. . . but I just can't help without 
jeopardizing my job”. 


+ + € 
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Interview — Darlene Hilston 


Like the majority of the jurors, the Court 
Reporter, grand jury forewoman, and witnesses 
involved in the investigation of the shootings and 
my trial, Darlene Hilston was initially reluctant to 
grant an interview without receiving prior 
permission from Fred Hugi. But after several 
telephone conversations, Hilston finally agreed to 
go on the record and tell the details of her 
involvement, and how the photograph of her 
daughter’s boyfriend had figured into the case. 
Hilston told her story to a reporter on the second 
anniversary of the shootings, and before she began 
to talk, Hilston was asked if she would speak to 
Carolyn Palmer about granting an interview. 
Hilston said she doubted that Palmer would 
cooperate because she had been "scared the whole 
time, just scared of involvement.” And now, said 
Hilston, Palmer was "scared to death,” to talk 
about the case as well. "She’s afraid she'll say 
something different than what she said in court 
and that she’ll get in trouble from the DA.” 

Hilston was asked to explain how the photo fit 
into the scope of the investigation. 

"Soon after Diane went to prison, I received a 
letter from her asking me for the photograph of 
Don that her father had seen that day. She told 
me that she had picked his mug shot out of a group 
that the police had shown her and she wanted to 
see the one I had. 

"When I got the letter from Diane, I was upset 
because I was never told that the police had used 
Don’s picture in the line-up and that Diane had 
picked him out. I didn’t find out until I got her 
letter. I called the District Attorney s office and 
spoke to Fred Hugi. I asked him if what she said 
about the mug shot of Don was true and he said 
*yes.’ I got angry and asked him, ’W hy didn’t you 
tell me he was used?’ and all he said was, ’We 
didn’t think it was necessary for you to know.’” 

Hilston was asked when had Diane and her 
father come to see the photo. 
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"It was just a few days after the shootings. I had 
seen the composite on television and except for the 
hair, he looked exactly like Don. But Don had hair 
down past his shoulders and the composite showed 
a man with much shorter hair, kind of a shag 
style.” 

Did the police see the photo, she was asked — 
and who saw it first, the police or Diane’s father? 

"Yes...it was...the detective came here and 
questioned me, just a few days after I talked to 
Debbie, but I can’t remember if they were here 
before or after Diane’s father. The detective came 
out and my husband showed him the guns we have 
here, but I really can’t remember if he saw the 
picture then or not. What they wanted to talk to 
me about was what time Diane had left Carolyn’s 
house that evening, that’s the only thing they were 
interested in. They never did look at the photo 
that day.” Just moments earlier, however, Hilston 
had been certain that the police had seen her 
photograph of Don on that first visit. 

Did the police ever say what they had done to try 
to find him? 

"They gave me a report that said they had looked 
for him by calling his stepfather in Washington 
State and his grandmother.” Then Hilston began to 
muse again about the photo of Don: "Now that I 
think about it,” she said suddenly, "I never talked 
to them about Don until they subpoenaed me to 
come down and talk to them, and then they wanted 
to talk about the time element again...they never 
talked to me about Don. I showed this photo to I 
don’t know how many people, and they all said it 
looked just like him” 

How many people saw the photo? 

"Oh, I don’t know, at least a hundred. But what 
really swayed me right off the bat is that I called 
Debbie and asked, ’Have you seen Don lately?’ She 
said, "Mom, I didn’t want to tell you, but yes, I 
did.’ I asked Debbie if he had gotten his hair cut 
and she was really surprised and said, ’How did 
you know? He did get it cut, it’s in kind of bangs.’ 
Debbie hadn’t heard a thing about the shootings. 
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She didn’t even know why! was asking, and when 
she said that he had gotten his hair cut in bangs, 
it put knots in my stomach.” 

"I was really worried about this Don thing 
because he was a nut and if he could do the things 
he did to my daughter, you'd never know what he 
was capable of. She knew I would be worried about 
her seeing him because of what he had done before. 
He was real violent when he got drunk, and he’d 
shot her horse, burned up all of her boys’ pictures 
and things and slashed up her furniture. That’s 
what he had been arrested for in Linn C ounty when 
the police took the mugshot that Diane picked from 
the lineup.” 

"I always thought it was strange that no one ever 
contacted me about the picture, especially after I 
learned that she had picked him from the lineup. 
That should have made them very interested in 
him, but you know, the first time the police ever 
saw that picture of him was when I went to testify. 
I showed it to one of the policemen and asked, 
’Was I stupid about this?’ and he said ’No, it looks 
just like him’” 

Within the space of just two hours, Hilston had 
changed her story three times about when the 
police had seen the picture of Don This is a 
classic case of "progressive admittance.” Each 
version comes closer to the truth, which is that 
the police never bothered to look at the picture at 
any time during the investigation. 

Why do you think they never wanted to see it? 

‘Well, she was always hard and cold, and she 
could talk about the shootings with no feelings. 
If it had been a sweet little housewife, they would 
have been out there looking for him But they just 
said they couldn't find him and let it go.” 

After several weeks of promising to send the 
photograph to the reporter so that an attempt 
could be made to locate Don, Hilston finally came 
through, and she was correct about the photograph 
—it bore an uncanny and eerie resemblance to the 
man I saw the night of the shooting. 
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This same reporter spent several months in a 
futile search for the man in the photograph, until 
he realized one day that he had a source he hadn’t 
thought about in years. He knew an officer on a 
police force in a small Illinois town. Supplying the 
officer with the information about Don that the 
reporter had received from Hilston, the officer 
located Don in five minutes, using the National 
Crime Computer network. Despite the fact that 
police had insisted during the investigation that 
they had done everything they could to locate him, 
the Sheriff of Lane County told reporters that he 
"couldn’t care less,” about the discovery of this 
man’s whereabouts, and that as far as he was 
concerned the case was closed. 


+*+ 


Tbe Missing Gun 


During my trial, one of the most vexing issues 
the prosecutor had to deal with was the fact that 
no murder weapon was ever found. Steve Downs 
testified that I had taken a .22 caliber 
semi-automatic handgun from him, and I testified 
that I had returned the weapon to him before 
leaving for Oregon. 

Bert testified that he had seen the weapon in the 
trunk of my car just the day before I left Arizona. 
Jagger, however, got Bert to admit that I had been 
wearing my postal uniform on the day that he had 
seen the gun in my trunk, so that had to have been 
at least two weeks before I left, and before I said 
I had returned the gun to my ex-husband. What 
was not disputed was that the murder weapon was 
the same type of gun that Bert and Steve testified 
about. 

Fred Hugi didn’t spend too much time during 
the trial dwelling on the whereabouts of the gun, 
instead telling the jury that police had spent 
hundreds of hours in a futile search and that the 
best theory they had was that somewhere between 
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the scene of the shootings and the hospital, I had 
stopped the car, gotten out and buried the gun so 
well that it was never found. 

Hugi was "locked into” the story about the gun 
once he had presented it to the jury. For the gun 
to show up somewhere else would not fit the state’s 
theory. If it did show up elsewhere, someone would 
have had to have taken it there, someone other 
than me, and for that reason, Hugi was no doubt 
relieved that the trial was long over when the gun 
was found in Perris, California, a small town 
outside of Los Angeles. 

When the gun was found in November of 1984, 
Sheriff Burks insisted that even though it was the 
same model, type and caliber, and bore the same 
serial number as the gun police claimed to be 
looking for, it was not the murder weapon. His 
eventual explanation, though, bordered on 
ludicrous. 

During the trial, Steve admitted that he had 
stolen a .22 semi-automatic handgun froma friend 
of his, Bill Proctor. Not knowing that it was Steve 
who had stolen the weapon, Proctor filed a stolen 
gun report and gave police the serial number of 
the weapon. It was this same gun that Steve 
testified I had taken to Oregon. 

When the weapon was seized in a drug raid in 
Perris, California, authorities there ran a want 
on the gun and discovered that it had been 
reported stolen from Chandler, Arizona. Perris 
police notified C handler police, who after clearing 
Proctor’s stolen gun report, ran their own check on 
the gun and discovered that it was wanted ina 
murder investigation in Lane County. 

My father had been conducting a nationwide 
search for the gun, and when its discovery was 
announced in the Eugene Register-Guard, a 
reporter called him to ask, 

"How did Diane get the gun to California?” 

Lane County authorities asked the Perris police 
to run a ballistics test on the weapon and the test 
showed that this was not the murder weapon. The 
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next day s Register-Guard headlined, "Downs gun 
story no longer story.” 

Police contacted Bill Proctor to ask him about 
his gun, and during the next three days discussed 
the matter with him On the third day, Proctor 
suddenly remembered that he had bought a.22 
semi-automatic handgun, and had it for two years 
before selling it and buying another exactly like it. 
The gun found in California, said Proctor, was the 
first one he had bought. The second one, therefore, 
had to be the one that Steve Downs had stolen from 
him. That gun, said police, was still missing, and 
it was the gun I had used to shoot my children. 

It was not evident how Proctor’s "first” gun had 
gotten to California. What is evident, however, is 
that if the gun used in the shootings ended up in 
California, someone other than me had to take it 
there. This remains one of the biggest mysteries in 
this case fraught with mystery. 


*# * 


Sexually Suspect 


In the aftermath of the trial, David Brewer 
provided considerable insight into how the jurors 
viewed me in terms of my relationships with men. 
These relationships were paraded in open court 
because of the prosecution’s theory that I had shot 
my children in a murderous attempt to win Bert. 
Fred Hugi took my life apart in court, piece by 
piece, but never once explained why I supposedly 
needed Bert so desperately that I would kill my 
children. But the implications were decidely 
sexual. 

Brewer said he had been present when several 
jurors were discussing my attitude towards sex, 
and he smiled as he recalled their comments: "She 
was constantly in heat,” Brewer quoted one juror 
as saying, then added with a laugh, "She was like 
a cow who lets the bull have at her through the 
fence.” 
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What the jury heard was that I had been 
intimate with seven men during a two-year period 
following my divorce. There was never any attempt 
to delve further into these relationships, other 
than to determine that they ended in sexual acts, 
and so in the eyes of the jury I became sexually 
suspect, I was convicted more because of the jury s 
attitude about me than on any evidence. They made 
value judgments about me based on how they felt 
I lived my life and how I conducted myself in 
court. And of course, those things had no place in 
their deliberations. The judge instructed the 
jurors to place any personal feelings for me aside 
in their deliberations and to make their decision 
about my guilt or innocence solely on the evidence. 
And of course, that didn’t happen. 

This mindset of the jurors was the same as 
occurred in the now-famous "Dingo” murder trial 
in Australia, which was the basis of a movie 
starring Meryl Streep. The movie's plot centers 
around the alleged murder of a baby by an 
Australian woman named Lindy C hamberlain. 

The police claimed that Chamberlain killed her 
own child and then tried to cover it up by claiming 
that a wild dog, a dingo, had stolen the child. 
Chamberlain was insolent in court, she was 
combative and rude and the jurors perceived in her 
a lack of emotion about the loss of her baby. That 
attitude was widely discussed and was one of the 
major plot points of the movie about the case. 
Lindy C hamberlain was convicted and sent to jail, 
not because of any hard evidence that she had 
murdered her baby daughter, but because her 
personality was abrasive and the jury did not like 
her. 

But Lindy Chamberlain was innocent, and that 
was proven several years after her imprisonment. 
She spent those years in jail because the jury and 
the press, and ultimately the public did not like 
her. 

I suffered the same fate when it came to the 
jurors perceptions of me as some wanton woman, 
a sexual suspect. 
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Amy Elizabeth Downs 


After the midnight guilty verdict was read in 
court, they took me back to County Jail, and I 
found that the other girls had waited up to see 
what happened to me. I told them I was found 
guilty on all five counts, and then I went to my 
room to go to sleep. I was very pregnant, and 
really exhausted, physically, mentally and 
emotionally. I decided I wanted to write a letter 
to a friend and tell him what had happened and 
what I was feeling. There was no one else to talk 
to and I needed to get it out of me. I knew I’d 
write a couple of pages and then feel better, and be 
able to sleep. 

They d taken all of the pencils from my room 
and when I asked why, they said were afraid I’d use 
one to hurt myself. But I knew what was really on 
their minds —they thought I was going to hurt my 
baby. I begged for a pencil, and finally they gave 
in, but watched me every minute I had it. There 
was always someone right outside my door looking 
in on me. I wrote my letter and went to sleep. 

Early the next morning, they moved me to 
Medical, and even though I kept telling themI was 
okay, they put me on a suicide watch. I kept telling 
them I wouldn’t give them the pleasure of killing 
myself —I was going to fight this thing and I’d 
have to be alive to do that. 

Still, they wouldn’t let me have pencils. The only 
time I could concentrate and write was late at 
night, but I was forced to do any writing I wanted 
during two hours of dayroom time. 

I continued to eat three times a day, and just be 
me. I tried to get my pencils back, and they kept 
saying they didn’t want me to hurt myself. 

"You people are so fucking stupid,” I kept 
telling them, "you're just so damned stupid!” 
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Finally, one cop asked me, “What do you mean 
we're so stupid?” 

"Think about it for a second,” I said. "I’m 
experienced as an electrician, and you have wall 
plugs in here. If I wanted to kill myself, I know 
how to take it apart and electrocute myself. Taking 
my pencils away is just harrassing me.” They 
knew damn good and well I wasn’t going to kill 
myself. 

The guards, most of them men, looked into my 
window every fifteen minutes to see if I was still 
alive. I was very pregnant and needed to urinate 
frequently. They had no thought for my privacy 
whatever and often looked in at me as I sat on the 
toilet. 

Tuesday morning, June 26th, Doctor Litchman 
came in early and asked me when the baby was 
due, I said not for another week, and I was glad 
of that, too. As long as I had my baby, I wasn’t 
completely alone. And I knew I’d have the baby 
with me for another week. It was helping me stay 
calmand gave me someone to talk to when I needed 
someone the most. 

M y tummy was real big, they d already checked 
for twins because the baby grew so fast. Then the 
doctor said he was concerned that "maybe you got 
pregnant a month earlier than you thought,” but I 
knew the exact day I had gotten pregnant. The 
doctor said he thought the baby was three weeks 
late, and he’d like to induce labor, and he asked 
me how I felt about it. 

"Everybody s worried about the baby,” he said. 

"Whatever you decide to do is okay with me,” I 
told him "I can’t make any decisions about it, 
you're going to do whatever you want to do.” 

"Fine," he said, “we'll doit on the twenty-ninth.” 

Emotionally! was fighting it because I knew the 
baby was not three weeks late. I knew their 
motivation was that they didn’t want a pregnant 
woman on their hands, and they didn’t care if the 
baby was ready to be born or not, they were just 
going to take her. And I wanted to keep her as long 
as I could. 
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The very next day, not the twenty-ninth as the 
doctor had said, but the twenty-seventh, around 
5:00 in the afternoon, the nurse walked into my 
room unannounced, sat on my bed, put her hand 
on mine and said to me very sweetly, “How would 
you like to have a baby?” 

I put my hand on my tummy and rubbed my 
baby, looked at her and smiled, and said, “I think 
I already am.” 

'I mean, how would you like to have a baby right 
now?” she asked. 

"Do I have any choice?” I asked her, knowing 
what the answer was. "No.” 

So the doctor’s decision that I would have the 
baby on the twenty-ninth was meaningless. The 
county jail officials had called him and told him 
I was going to have the baby on the twenty-seventh, 
whether I liked it or not. He had planned on the 
twenty-ninth because he had time in his schedule 
that day. Instead, he would have to deliver my baby 
on the twenty-seventh, after a long day of work 
Neither of us were given any choice in the matter. 

Dr. Litchman wasn’t a state or county doctor, 
but a private physician who talked to me like a 
real person, and shared his views openly and 
honestly. And if I had put up a fight about the 
date they chose for me, they would have just taken 
me to the hospital, and a doctor who knew nothing 
about me or the baby would have induced labor. 

The nurse told me to dress, she stood and 
watched me change clothes, walked me out and 
they handcuffed me. When we got to the car, there 
were three officers, two men and one woman and an 
escort car with two or three more officers. 

All of this for one pregnant woman who couldn’t 
have even walked fast, much less run, even if she 
could get the cuffs off. 

We got to the hospital and Captain Sunderland 
and a half-dozen officers were there to walk me 
in. The public relations lady from the hospital was 
there to meet us at the door, along with a couple 
of other hospital staff members and a wheelchair. 
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"I can walk myself,” I said, when I saw the 
wheelchair. 

"No, Diane,” said one of them, "you have to get 
into the wheelchair.” 

I expected them to take my handcuffs off before 
I got into the wheelchair, but they didn’t, so I sat 
down with my hands still cuffed. 

They took me to the regular elevator, and just 
as we approached the door, so did a man who was 
about to step into the open elevator. He walked 
toward it, glanced over and saw all the police, and 
then me, and I saw him look intently at my face. He 
stopped in mid-step, and backed away from me like 
I was contagious. 

By 6:00 p.m. I was in the labor room receiving 
an intravenous flow of Petosin to induce labor. It 
hadn’t started to work by 7:00, so I called one of 
the nurses and said, "If you want me to have a 
baby sometime tonight, you better turn this stuff 
up.” They turned it up immediately, and by 8:00 it 
worked. 

I was in labor for two hours, and Dr. Litchman 
would come in every now and then and check on 
me. Chris Rosage had never seen a baby born 
before and she really wanted to see mine born. 

Doug Welch sat outside the door and listened to 
me as I endured two hours of intense pain —and 
he heard me laugh, over and over, like I had 
laughed when the pain in my gunshot arm was so 
intense that I couldn’t take it. 

But I cried during labor, too. Chris stayed right 
there and “coached” me through it. I told her what 
to do, she encouraged me and gave me support, let 
me squeeze her hand, fussed and fretted like she 
was having a baby and not me. 

She got a cool wet rag for my forehead, paid 
attention to me and talked to me in low tones, 
trying to keep me calm This was the fifth child I 
had had and it was the first time anyone had ever 
stayed with me. No one was ever there, not until I 
was giving birth as a convicted murderer and 
prisoner of the state. 
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I told Chris there would come a time during 
labor when I’d scream at her to leave me alone. 

"I’m sorry, Diane,” said Chris, "but I won’t be 
able to do that. I have to stay right here with you, 
I can’t let you out of my sight.” 

That time came, just as I said it would, and I 
fought, but did no good. I cried, and panicked, 
feeling that the contractions would never end. I 
was anxious and weak and I didn’t want anyone to 
see me this way. I yelled, I told them all to leave, 
but the nurse and the officer just stood there as if 
they didn’t hear me. 

The doctor came back in, and I was yelling at 
Chris, I wanted to push and they kept saying, "No, 
not yet, don’t push.” 

Finally, after what seemed like hours, it felt as 
if I were going to have the baby any moment. I 
remember saying to anyone who would listen, 
"Checkit again, checkit again! It hurts too much!” 

"M ore contractions, Diane, more contractions,” 
I heard Dr. Litchman saying. He was sitting on 
the windowsill like he didn’t have a care in the 
world, as if he had all night to wait. He sat there 
and cracked jokes and made me laugh, and the 
laughing made me hurt. 

All of a sudden, he casually got up from the 
windowsill, like a timer had gone off or something, 
and walked over to me and said, "Diane, I want you 
to push...push...it’s time.” 

I looked at Chris and said, “You better step 
back,” and she obeyed like I was a drill sergeant. 
She stood back against the wall, and I watched her 
in between pushes. I’d been around Chris a lot and 
I had never seen her like this before. The doctor 
told me to push and I did. I felt the baby’s head 
come out, I took a big breath, and he said, "Go 
ahead and push again.” This was the first time I’d 
had a baby where I wasn’t strapped down, my legs 
and arms were free. I was sitting half up and there 
were no blankets covering me, I could see 
everything. 

I looked down and saw the baby’s head, and I 
started to laugh. The look on Chris’ face was like 
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none I’d ever seen on her face before, she was in 
awe of this whole thing. She had a look of 
wonderment and horror rolled up in one, and she 
told me later that the baby looked blue to her (she 
hadn’t drawn her first breath yet) and she thought 
it was dead. 

"I was worried about how I would explain that 
the baby was dead and that you didn’t do it,” Chris 
said later. 

Dr. Litchman told me to push again. I did, and 
I was talking at the same time, and told him 
laughing, 

‘Don’t you dare drop that baby, it’s slippery!” 
She just popped out, I watched the whole thing. I 
looked at my daughter, and I was laughing and 
crying at the same time....they looked at me like I 
was crazy. 

‘It’s a girl, Diane,” said Dr. Litchman. 

"I know it,” I said. I’d known it all along, and 
known I would name her Charity Lynn. Both of my 
girls were named with a C-H in the front of their 
names, so I chose Charity. 

Lynn was Cheryl’s middle name, and it was a 
part of her we'd never forget. So as soon as the 
baby was born, I called her Charity Lynn, but it 
didn’t seem to fit. Chris had been calling her Amy 
all through my trial, and Amy was also a “pet” 
name of mine, kind of special. That’s when she 
became Amy — when I held her, and she WAS 
special. Chris gave her the middle name of 
Elizabeth. She told me that Amy should always 
have a part of me to keep with her —so she gave 
her my name. 

They laid Amy on my tummy and she had her 
daddy’s curly hair. Chris stood back and relaxed 
and watched. They took Amy and cleaned her up, 
wrapped her, and the doctor ordered the police to 
let me stay there and hold her for four hours 
before they took me back to jail. 

Amy wanted to suck on something, and I wanted 
to nurse her, but I didn’t want to cause a big scene 
with everyone there, so I asked for a pacifier. 
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"W e don’t have any,” said one of the nurses. "Let 
her suck on your finger.” 

"Sterilize it,” I said. 

"Sterilize what?” 

"My finger, sterilize my finger,” I said. I looked 
at my fingers and remembered that I’d just cut my 
nails the day before, so they weren’t sharp. So they 
sterilized my little finger and Amy sucked on it for 
a long time. 

After that, they let me take a shower and they 
took Amy for a check-up. When I got back from 
the shower, they hadn’t brought Amy back yet. 
Doug Welch came in from his post right outside 
the door, and wanted to hold her, and when he 
found out Amy wasn’t there, he really got upset. 
Then Amy was brought back to me and he calmed 
down. 

Chris asked me quietly, "Doug wants to hold her, 
is it okay if Doug holds Amy for a minute?” 

I said "Yes, he can hold my daughter.” Chris 
had held her, the doctor had, I had, Doug was the 
only one who hadn’t held her, and I guess he felt 
left out. Chris took Amy from me and handed her 
to Doug and she immediately started to scream, 
and she wouldn’t stop. Doug wasn’t hurting her, 
but I looked at him while she was crying, and 
finally he said, "I don’t think she likes me,” and he 
handed her back to Chris. He wouldn’t give her to 
me, only to Chris. And when Chris took her, Amy 
quit crying immediately. 

Dr. Halpern, who had checked Amy, came in and 
said she was okay. He asked if there was anything 
he could do for me, and I said "Can you find a 
reason to keep me here, so I can stay with Amy?” 
and he said "I wish I could, Diane, I really do...if 
I could do it, I would.” 

Dr. Halpern was great. I’d been convicted of 
murder, and it didn’t make any difference to him. 
I was a patient, and he treated me with kindness 
and respect, not like I was a monster to be dealt 
with from a distance and through iron gloves. 
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Then Doug came in, and without a trace of 
concern in his voice, said, "We gotta go, we’re on 
overtime.” 

"I don’t give a fuck about your overtime,” I spit 
at him 

"Captain Sunderland’s upset that we’ve spent 
this much time at the hospital already, Diane,” 
said Doug. 

I knew it was useless to argue, and I knew! was 
going to have to say goodbye to my daughter 
forever. I took Amy and I kissed her, and I told 
her that I loved her, and that none of this was my 
choice, that I’d probably never see her again, but 
that didn’t mean that I didn’t love her. I put her 
in the bassinet and put her blanket over her and 
tucked it up around her, and I got up on my 
tippytoes so I could reach her, and I kissed her 
and told her I was going to miss her, and I walked 
away. 

I sat in the wheelchair, and they pushed me 
outside. I didn’t cry, and I didn’t really say much 
of anything. Doug asked me something and I 
answered, but I don’t remember what it was. We 
went down aisles to the back of the hospital and 
out into the night air. I walked to the car, and 
Doug opened the front door and motioned for me 
to get in. I was confused because I always rode in 
the back. I was also confused because no one put 
cuffs on me, and I’d always been cuffed before. 
Chris got in the back seat of the car and I got in 
the front. 

Doug drove us back to the jail, and on the way, 
there were several red lights, and he stopped at 
them instead of going through them like they 
always did with me. There was no traffic, it was 
2:30 in the morning, and all I could think was, 
why am I riding in the front seat, with the door 
unlocked, with no cuffs, while my guard is in the 
backseat? It continued to puzzle me after I got 
back to the jail. 

Then I recalled a conversation I’d had just a 
week earlier with the psychiatrist who'd come to 
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see me. He asked me if I were going to commit 
suicide. 

"That’s asinine,” I said to him "The way 
everyone watches me around here there’s only one 
way I could successfully kill myself....” 

And before I could complete my sentence, he 
said, "run from a cop and he’ll shoot you.” 

"You're pretty sharp,” I told him, because that’s 
precisely what I was about to say. 

"I work in the jail,” he said, “and I know how 
things go.” 

It was then that it occurred to me that Doug 
might have put me in the front seat with no cuffs 
and with the door unlocked, and stopped at all the 
red lights to give me the chance to try to escape. 
I didn’t think that at the time, I just thought he 
was trying to be nice. But I see things differently 
now. 

I didn’t cry for Amy until I got back to my cell 
and I was alone. Then, I turned my back to the 
door, covered my head with my blanket and I cried 
and cried, all night long. I wanted to call my 
mom, but they couldn’t get through. I asked if I 
could call in the morning, and they said yes. That 
morning, I called mom and explained what 
happened, then I went back to my cell and cried for 
the rest of the morning. 

Between 10:00 and 11:00, a woman from the 
Children’s Services Division came with papers in 
her hand, and I knew what she was there for and 
what she was about to ask me to do. 

"This is the time to do the right thing, Diane,” 
she said to me. "You can’t be a proper mother 
while you’re in prison, and it would be terribly 
wrong if you didn’t give her up.” 

There was no reason to fight. They always win, 
they cover all their bases, and so I signed the 
papers and gave up my Amy forever. After Amy’s 
father signed his rights away, and then had second 
thoughts and wanted to keep her, the CSD worker 
lied to him and told himit couldn’t be done, that 
it was "too late.” 
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Once Amy was born and I was back in my cell, 
they gave me back my pencils, that very same day. 

"I thought I was on a suicide watch, and 
couldn’t have pencils,” I said to one of the 
officers. 

"Who told you that?” he asked me. Then he 
confirmed for me what I had suspected all along: 
that it wasn’t me they were worried about, they 
were worried that I was going to hurt the baby. 

"You guys are a bunch of sick motherfuckers,” 
I said. 

"W hy?” he asked. 

"Because I wouldn’t do anything to hurt my 
baby, I don’t have the right to take her life....” 
"Why not, Diane?” he asked, "You did it before.” 

"Oh, yeah,” I said. "T almost forgot, you’re a cop 
and you believe whatever your people say.” 

I cried for two more days and didn’t eat, it was 
impossible for me to, so I just quit. About nine 
days later, Sgt. Rutherford came to my cell and 
said, "I heard you aren’t eating.” 

"How do you know I’m not eating?” 

I had been taking my food and putting it down 
the toilet. I thought they assumed I was eating, 
but they were watching me closer than I realized. 
Rutherford really gave me a long lecture about how 
the only way I would ever be able to fight the 
system was to keep up my strength. He told me I 
had to be strong to fight them, and I was angry 
because I knew he was right. That day I started 
eating again. And I’ve been fighting ever since. 


* * 


Prison 


Prison was a terrifying, painful experience for 
me. I had never been convicted of any crime before 
and I had never even seen the inside of a jail prior 
to my arrest. I was forced to expose my body to 
female guards whenever they demanded, and to 
work on certain jobs that made my injured arm 
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swell with pain. I tried to explain to the medical 
staff that the steel plate in my arm was supposed 
to have been removed in October of 1984 but they 
called me a liar and refused to provide the medical 
attention I needed. The swelling continued until 
they were finally forced to remove the plate in 
April of 1987. 

Inmates called me the most horrendous of 
names; “baby-killer,” and "child murderer,” were 
only two of them, Death threats were made against 
me by other inmates. But life went on. 

In February, 1985, I was going about the 
business of learning to live in prison when I 
received a letter from a reporter who wanted to 
interview me about my case. I agreed, and hoped 
once again that this would be the one person who 
would help me and my children somehow prove that 
I was telling the truth 

I told the reporter everything I could think of 
that pertained to my case. He faithfully took notes, 
but he was not convinced that I was telling him the 
truth. But when I finally received my legal files 
and sent them to him, he believed for the first 
time. 

He took that information and began to make it 
public by doing interviews and talking to people 
about the many things that police failed to do in 
the investigation and the evidence that was 
excluded from my trial. And after several months, 
the reporter located the man I had picked from the 
police photo line-up, the one Darlene Hilston had 
talked about. When he took the information to the 
Lane County Sheriff’s Office, their exact words 
were "We couldn’t care less, the case is closed.” 
The months passed and I patiently waited for my 
appeal to be filed so that I could be freed. It took 
over a year to get the 3000-page transcript from 
the court in Lane County. And during that year, I 
sat. No progress could be made on my case until 
the transcript was ready. 

Once the transcript was finished, I was shuffled 
through a succession of attorneys, each needing an 
extension of time to read the voluminous 
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transcript before being able to prepare a brief. 
One of the court-appointed attorneys was the wife 
of a Deputy District Attorney. She indicated that 
she thought I was guilty. I didn’t think it was wise 
to have an attorney working for me with that 
attitude. Another attorney who was assigned just 
as quickly resigned the case because he was going 
to run for judge. And so it went. 

Finally, Howard Collins and Mark Geiger, two 
Salem attorneys, were able to prepare the case and 
the appeal brief was filed over two years after my 
conviction. 

Even though the appeal points were substantial 
and I had waited over two years to see the day my 
appeal would be set before the judges of the Court 
of Appeals, the Court returned an answer in 
exactly three weeks. The Court of Appeals could 
have said there was insufficient evidence to grant 
the appeal. Or they could have said that my 
constitutional rights had been violated and I 
deserved a new trial. Instead, they took the 
coward’s way out. They issued a ruling upholding 
my conviction without issuing any opinion In 
essence, the ruling said "She’s guilty because we 
say she’s guilty.” 

Shortly after that, I formally graduated from 
college in prison. I had completed my two year 
A.A. requirements in one year, with a 3.83 GPA. 
Fred Hugi had adopted Christie and Daniel the 
year before. My mother was being monitored for 
cancer. And with the Court of Appeals giving no 
opinion on my appeal, I would be in prison until 
I was 57 years old. There was only one way left that 
I could prove I didn’t harm my children and end 
this nightmare for them and me. I had to find the 
real murderer. On July 11, 1987, I escaped from 
prison. 
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By July11, 1987, I had accustomed myself to the 
ways of prison life, but inside I had a need to get 
to the other side of the fence. It was a Saturday, 
a sunny day and many of the inmates were already 
out in the yard sunning themselves when I decided 
to go over the fence. It may sound like this was a 
sudden impulse, but before I prepared to climb, I 
studied that fence for a very long while. My 
chances of getting out without being detected 
would be enhanced if I went over the fence at the 
front of the building where classes are held on 
weekdays. This area would normally be very busy, 
but because it was the weekend there would be no 
one in that part of the facility. 

I prepared to go over the fence, but the plan 
didn’t work out quite the way I had planned. I 
noticed a number of officers making their way to 
the front of the building, so I thought there must 
be a fight somewhere in that area. It took awhile 
for the officers to clear that front building, but as 
soon as they did, I was on that fence and headed 
for freedom. As I went up the fence I tried not to 
shake the barbed wire and set off the alarm As I 
reached the top of the fence and started to go over, 
my pants caught on the barbed wire and I tumbled 
off the fence and hit the ground on the other side. 

As soon as I regained my senses, I got up and 
ran towards a truck in the parking lot and hid 
under it while I planned my next move. Just as I 
came out from under the truck, the prison nurse 
pulled into the lot and got out of her car. As I 
walked across the parking lot, we made eye 
contact. I’m not sure, but I think if she would have 
said something to me, or reached out to me, I 
wouldn't have run. But she didn’t and I made my 
way across the prison grounds. 

I started remembering threatening phone calls 
I had received before I went to jail and the letters 
I received after I got to prison and fear started to 
overwhelm me. I knew there were people in the 
outside world who wanted to see me dead and at 
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that point, I almost turned around and went back. 
The only thing that kept me pressing onward was 
the need I felt to clear my name. 

A reporter who had visited me frequently had 
spent months researching my case and had 
concluded that I was not the one who shot my 
children. He also located the man I had picked 
out of the police lineup. The man was in Seaside, 
California. M y purpose now was to get to that man 
who shot me and the kids. I didn’t have a solid 
plan as to what I would do next, but I had hoped 
that somehow I could persuade him to come 
forward and tell the truth. 

O nce I got across the prison grounds, there was 
a creek with a narrow bridge across it. WhenI got 
on the bridge, I just stood there and looked at the 
water and I was suddenly consumed with the 
freedom, the sun was shining bright and the water 
was just wonderful. At that point I couldn’t think 
of anything else but "I’m free!” When I crossed the 
bridge, I was standing beside State Street and I 
knew I had to get to the freeway as quickly as I 
could, so I crossed over State Street where I found 
a ditch that was overgrown with weeds. The ditch 
was an obstacle between me and Airport Road, 
which was my route to the freeway, so I decided to 
jump into it. I was surprised to find it was so 
deep, and suddenly I was picking myself up again. 
I got up quickly, climbed out, and headed south on 
Airport Road. I knew that the nurse had seen me 
and right from the start, there was that haunting 
sense of being a fugitive. They would soon sound 
some kind of an alarm and I had to get away 
quickly or I would be caught. As I walked along 
Airport Road, a police car with a female officer 
passed me. The officer looked at me and kept 
going. I knew right then it was all over. She must 
have heard something on her radio and no doubt 
she would soon be coming back. I didn’t know what 
to do at that point, but I thought I had better go 
hide until some of the dust settled from this 
escape. 
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About that time there was a car coming from the 
other direction and interestingly enough, I did the 
same thing the man did to me the night my 
children and I were shot: I stepped into the road 
to flag the car down and they stopped for me. They 
did for me exactly what I did for that man —they 
stopped. People have asked me, "Why didn’t you 
drive around him? Why didn’t you just roll your 
window down?” Yet when these people picked me 
up, there was no traffic on the road, they could 
have easily driven around me, but they didn’t. I 
told them my boyfriend had been hurt and I needed 
to get to a phone. They had four little girls 
ranging in age from about two to twelve years in 
age. They were in a van and the woman got out and 
opened the door so that I could get in the back 
with the children. I have been criticized for six 
years for stopping for a stranger. The critics have 
said "Nobody stops for a stranger. Nobody!” 

We drove right by the women’s prison on the way 
back toward town. I got out of the van at a 
restaurant, presumably to use the telephone. 
Another inmate had given me an address of a house 
she thought might be a safe haven, so I decided 
that had better be my resting place for a couple of 
days until things settled down. 

When I arrived at the house, I knocked on the 
door. The people inside the house answered and 
let me in. They were Bob, Wayne and Jim Wayne 
worked nights and even though it was daylight out, 
it was his time to sleep. When I asked if I could 
spend a couple of days there, they said, "No 
problem, just make yourself at home.” Wayne went. 
back to bed , Bob went to the store and Jim, who 
was a religious person, went up to his room to 
pray. I went up and talked to Jim for a while and 
Wayne opened his door and I asked if I could come 
in and talk to him for a while. Wayne’s room 
became my room while I was in their house; I 
spent almost all of my time there. Although Wayne 
and I did have sexual encounters, we didn’t have 
sex very many times. We talked most of the time we 
were together. While he was at work! watched TV 
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and rested. Jim talked religion to me when Wayne 
was not around. Bob was just friendly, but I can 
say that all three of them treated me considerately 
and respectfully and I appreciated their care and 
understanding. Wayne was a very gentle and 
compassionate person and I really cared for him 
a lot. 

The second day I was on escape, I turned the 
television on and sawa reporter explaining that he 
believed I was on my way to Seaside, California to 
find the man who murdered Cheryl. This was a 
devastating blow to me, because if I were to show 
up in Seaside, California now there would be a 
welcoming committee waiting for me. I also worried 
that the man I was seeking could have heard the 
Same news report and would now be gone. Suddenly 
there was no purpose or mission for me on the 
outside world. I was a fugitive without a cause. It 
would be impossible for me to make the necessary 
contacts to locate the man I was searching for. I 
was suddenly sealed up inside the house, not 
knowing what to do or where to go. I needed to 
rethink my plans and decide whether I wanted to 
live my life as a fugitive or turn myself in. 

On several occasions Wayne tried to persuade 
me to turn myself in to the police, but I just 
couldn’t bring myself to do it. There was a definite 
fear of the unknown. There was no way I could 
voluntarily go back to that place. I had to decide 
whether to live my life as a fugitive or as an 
animal in a cage, suffering some of the worst 
horrors imaginable. I decided I’d rather be a 
fugitive, but there was one small problem —I had 
never been a fugitive before, so I didn’t know what 
to do. 

After I sat there for a few days, I began to sense 
that in a matter of time they would find me and I 
began to deal with that. I told Wayne that I could 
not go back to prison and that if the police came, 
I was going to force them to kill me. There was a 
BB rifle in the house and I knew that in the heat 
of the moment the police would not take the time 
to analyze whether the gun was a toy or not, so I 
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planned to use that when the time came. I was sure 
they would not jeopardize their own lives just to 
take the time to determine whether the gun was 
real or not. 

When the police finally came, Wayne and I were 
upstairs in the bedroom talking; there was a board 
propped against the door because the doors didn’t 
have locks. A female voice said, “Open up, this is 
the police.” 

Wayne and I looked at each other, thinking it 
was some kind of joke. Wayne got up and removed 
the board from behind the door and opened the 
door. I heard a male voice say, "Put your hands 
up.” Wayne immediately put his hands up, so I 
knew that it was not a joke. I couldn’t see any of 
the officers from where I was, but I heard them tell 
Wayne to move away from the door and he didn’t. 
They asked him if there was someone inside the 
room, and he wouldn’t answer them. They told him 
again to move away from the door; this time he 
moved. Then they said, “Is there somebody inside 
that room? Diane, are youin there?” I didn’t move 
for a while, because the weirdest things go through 
your mind when you know yov’ re about to die. You 
can never imagine what will go through your mind. 
I stood up and looked at the police. There were 
four or five of them, all standing around with guns 
drawn. What caught my eye the most was the 
female officer, her hand was shaking violently. I 
then looked beyond Wayne and saw that three of 
the police were standing on the stairs behind him 
Wayne, who is six feet-three inches tall, was 
standing with his hands against the wall, directly 
in the line of fire if they were to start shooting at 
me. A detective was at the door saying, "Come on, 
Diane! Come on, Diane! Come out!” He was 
trying to reach for me and I didn’t want to go. I 
was not going to go back to prison and that’s all 
there was to it. I had told Wayne, "I am not going 
to let them take me back to that place. I’1l make 
them kill me first.” Now, here we were, about to 
make it all a reality. 
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M y gaze again turned back to the woman officer 
and I thought, "That idiot, she’s shaking so hard 
she probably won't hit me. Probably the only 
people who will get shot are Wayne and the plain 
clothes officer.” He kept telling me to come out, 
and I finally said, "No, I don’t think so,” and I 
took a step backward to reach for the BB gun. But 
at that point I asked myself if it was worth the 
risk of someone else being shot, and decided it was 
not. I walked out of the room and they told me to 
put my hands up. I figured they could see them 
just as well where they were and left them at my 
side. They handcuffed me and took me to the police 
station where I was interrogated. I was thankful to 
see there were no television cameras at the house 
when I was brought out. In fact, I never saw a 
camera until after the interrogation. When I was 
returned to Oregon State Prison, I was placed in 
isolation, which was kind of a peaceful retreat 
from the noisy life within the compound. 


* et 


New Hope 


After I was returned to prison an 
administrative hearings officer sentenced me to 
three years in isolation. A second hearing was to 
be conducted by the same officer after I was 
sentenced by the Circuit Court in Marion County 
for escape. The subsequent hearing would have 
resulted in my having to be isolated for a period 
of two years subsequent to three. 

In preparing for the Circuit Court hearing, my 
attorney, Howard Collins, wanted to find out how 
other women who have escaped from prison were 
sentenced in the past. A fact-finding hearing was 
requested to make it possible for Collins to obtain 
the records he needed to present to the Court so 
my sentence would be equal to that of other 
escapees. After Collins asked for and received the 
right to have the fact-finding hearing, the 
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prosecutor demanded to know how I pleaded. If I 
said I was guilty, it would have negated to need for 
the hearing. Therefore, I said nothing. My 
attorney, in an attempt to keep the case open, pled 
“not guilty.” I suppose since Collins wasn’t the 
one who went over the fence, it wasn’t so bad for 
him to enter such a plea, but I couldn’t do it 
myself. 

After receiving the information my attorney 
needed, I returned to court and offered my plea. 
Guilty. Eight other women had escaped from the 
women’s prison in Oregon in the same manner I 
had. Each of them received one year for escaping. 
The prosecutor requested a three year sentence in 
my case. The judge gave me five years. Thank 
goodness there was no one else bidding in this 
game; who knows how high the stakes might have 
gone? The day after I was sentenced I was flown to 
New Jersey where I am currently imprisoned. 

All my friends and family are on the west coast. 
My cultural behavior patterns are not at all 
consistent with those of the east coast. The Oregon 
prison system sent me to a world I’ ve never known. 
And for what purpose? 

Officially, it is said the New Jersey prison is 
more secure than the Oregon system. In fact, it is 
not. But, even if it were, the Director of 
Corrections in Oregon and the Superintendent of 
the Women’s Correctional Center in Oregon both 
agreed there isn’t a prison in the United States 
that could hold me if I decided to escape again. So 
why am I here? 

There is no doubt in my mind that those who say 
I could escape again are right. But I won't escape 
again for one reason: my children. Yes, I want to 
be free. Who wouldn't? But if I jump the fence to 
live my life as a fugitive, how will that help my 
children? They are living in a confused world 
right now, either not knowing if their mother hurt 
them, or believing that I did because so many 
people say that I did. 

Children have a tendency to believe that when 
bad things happen to them, it’s because they 
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deserve it. Even when they are told that isn’t true, 
they believe it secretly. So Christie and Daniel may 
be harboring self-deprecating thoughts which 
would later manifest into suicide attempts because 
they feel that if their own mother thought they 
were worth nothing, they must indeed be worthless. 
I fight everyday of my life to prove to Christie and 
Daniel that I didn’t hurt them, so they will be able 
to hold their heads up. So they will be free of that 
horrible burden. 

I could escape to another country where the 
United States has no power to extradite. But I 
choose to remain here, locked in this horrible 
hell-hole they call prison, because I amdetermined 
to find a way to prove to my children that they 
have a right to feel good about themselves. They 
have a right to know I love them now and have 
loved them always. 


*#* 


One Last Question 


In the Spring of 1988, I was watching a 
television show called “America’s M ost Wanted,” a 
show about open FBI cases. 

On a late Texas evening in March, 1987, a 
woman and her nine-year old daughter were 
stranded alongside a highway in their car. A call 
for help had been placed on the CB radio and they 
waited. After awhile a truck pulled up behind their 
car and a manapproached the driver’s window with 
a .25 caliber handgun. After ordering both mother 
and daughter out of the car, he placed them in his 
truck, drove them to a secluded spot and shot 
them. 

Just before he shot them, he said, "I’ve done 
this before and I’ll do it again.” 

Mother and daughter both lived to give a 
description of their attacker and a composite. 5’ 
11” to 6’ 1”. Lots of dark hair. The composite was 
of a man sporting a beard. When I saw the 
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composite, chills went down my spine. The man 
who murdered Cheryl only had a stubble on his 
face, but if he had a beard, this man could be the 
same person. The eyes, nose and mouth were the 
same. 

Is the man who shot a woman and child in Texas 
in 1987 the same man who shot my children in 
1983? Is this a serial killer who claims to have 
“done this before,” and swears he “will do it 
again?” Or is there more than one man who fits 
the description given by that woman and me, who 
lives to shoot defenseless women and children? The 
search continues for the man in Texas. 

And for those who just can’t believe that a 
stranger would stop a car, demand the vehicle and 
shoot the occupants if the demand went unheeded 
— that’s exactly what happened in Portland, 
Oregon on May 13, 1988. That shooter was 
apprehended. Someday, our man will be too....or 
was this our assailant? Christie, Cheryl, Daniel, 
Amy and I have a right to know. But the answers 
are a long time coming. 


318 


